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TOP 20 TITLE ISSUES 

 
In no particular order, here are brief summaries of the top 20 title issues that can arise in a real estate 
transaction: 
 

1.  Trusts 
2.  Power of Attorney 
3.  Death 
4.  Divorce 
5.  Foreclosure 
6.  Short-Sales 
7.  Bankruptcy 
8.  Taxes 
9.  Tax Descriptions 
10.  Types of Ownership 

11.  Mobile/Manufactured Homes 
12.  Lender Required Endorsements 
13.  Condominiums 
14.  Metes & Bounds vs. Platted Properties 
15.  Dower Rights/Who Signs? 
16.  Private Access 
17.  Riparian Rights 
18.  Easements/Right of Ways 
19.  Liens/Judgments 
20.  New Construction 

 
 
1.  Trusts 
 
Title held by a Trust requires the signature of someone who has the authority to sign on behalf of 
the trust.  A Certificate of Trust can be recorded at the Register of Deeds office in lieu of 
recording the entire trust agreement to confirm the authority of the person signing on behalf of the 
trust.  The Certificate of Trust must contain the following information: 
 

 The title of the trust; 

 The date of the trust; 

 The name of the settler/grantor/trustees and successor trustees of the trust; 

 The legal description of the property; 

 The powers of the trustee (including the governing law); 

 Descriptions of any amendments to the trust; 

 A statement that the trust is in full force and effect; 

 The names and addresses of all trustees who are trustees at the time the Certificate of Trust 
is executed. 

 
Note:  A power of attorney cannot be used by a Trustee of the Trust unless the trust agreement 
specifically permits it. 
 
2.  Power of Attorney 
 
A Power of Attorney can be granted to an individual to act on behalf of another individual if they 
can not be present at the closing.  Most Powers of Attorney are specific in nature, granting authority 
for a particular purpose (to sign real estate documents for a specific property; to sign loan 
documents for a particular mortgage).  A General Power of Attorney is often used if someone is 



 

 © Sun Title Agency of Michigan LLC · Confidential – Do not duplicate or distribute without permission. 2 

incapacitated.  A General Power of Attorney typically grants broad authority to another person 
which would include real estate transactions.  If a General Power of Attorney is used for an 
incapacitated person, it must state that it remains in full force and effect even upon the incapacity of 
the individual granting it.  To sign as a Power of Attorney, the person signs their own name, 
followed by “as power of attorney for John Doe.” 
 
3.  Death 
 
Occasionally one of the people that is shown as a current owner of the property is deceased (e.g. one 
spouse passed away).  Depending on how title was held, most issues are resolved by recording an 
original Death Certificate at the Register of Deeds.  If, however, the deceased party owned the 
property individually (e.g. no other co-owners) or as a tenant in common, it may be necessary to 
probate the estate (an action filed with a court).  Probate can be time-consuming and she be 
completed as soon as possible after the person’s death.  When probate is required, a certified copy 
of the Letters of Authority must be recorded at the Register of Deeds office.  The Letters of 
Authority is a document issued by the probate court and states who has the authority to sign on 
behalf of the deceased.  It also states how long the person acting as the representative of the estate 
has the authority to do so (there is typically an expiration date).  The letters must also contain “no 
restrictions” on the representative’s ability to act on behalf of the deceased.  If there are restrictions, 
a signature by the judge may be required. 
 
4.  Divorce 
 
If the property is owned by a divorced couple or if one spouse receives a deed to the property 
pursuant to a divorce, a copy of the Judgment of Divorce must be reviewed for any liens.  
Although a deed is often delivered to one spouse, there are often additional be monies owed to the 
other spouse pursuant to the Judgment of Divorce which could become a lien against the real estate 
if not paid.  Only a Judgment of Divorce signed by the judge is acceptable.  Other related court 
documents are not relevant (i.e. the complaint for divorce, the answer to the divorce complaint, 
etc.). 
 
5.  Foreclosure 
 
Foreclosure is the action a lender takes to obtain ownership to property that is in default on 
mortgage payments.  A Sheriff’s Deed is recorded, which replaces the mortgage of record.  There is 
a redemption period during which the original owner of the property can redeem the Sheriff’s 
Deed (e.g. pay-off the foreclosed mortgage).  Depending on the use of the property (i.e., residential, 
commercial or agricultural) and the amount of equity the owner had, the redemption period is either 
six months or one year.  If the redemption period expires, the lender (or whomever bought the 
property at the Sheriff’s sale) becomes the owner of the property and all subsequent liens of record 
are automatically removed from the property.  If the property is redeemed, (i.e. paid in full) a 
Certificate of Redemption must be recorded to show that the owner is still the owner.  If 
redeemed (even on the last day), all subsequent liens remain in full force and effect. 
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6.  Short-Sale Transactions 
 
A short-sale transaction involves the owners of a property successfully negotiating with their existing 
mortgage lender to accept a reduced pay-off amount on the outstanding mortgage loan.  In other 
words (and by way of example), the owner convinces the lender to accept a payment of $100,000 
even though the balance on the loan is $110,000.  Other lien holders are often involved in the 
process and also take less than what they are owed (i.e. a home equity loan, a judgment lien creditor).  
Short-sales are a time consuming process that can add over 90 days to a closing timeline.  Ultimately, 
one of the closing conditions that is imposed on the parties is that the short-sale seller cannot 
receive any proceeds from the transaction. 
 
7.  Bankruptcy 
 
An individual can file for Bankruptcy as a Reorganization (Chapter 13) or a Liquidation 
(Chapter 7).  In a Chapter 13 Bankruptcy, the debtor is allowed to extinguish their debts without 
selling their house.  As a condition to this bankruptcy, the debtor cannot take on any additional 
debt.  Accordingly, if the transaction involves a refinance, documentation from the bankruptcy court 
is required that authorizes the refinance or confirms the court’s abandonment of its interest in the 
real estate.  In a Chapter 7 Bankruptcy, the real estate must be sold to pay-off the debt.  A Trustee is 
appointed by the court and can sign on behalf of the debtor.  Documentation is required from the 
court that sets forth the name of the Trustee, the sale price, and which (if any) debts will be paid at 
closing.  Unless specifically addressed by the court, all outstanding liens against the property remain 
in full force and effect.  If a bankruptcy case is dismissed or is thought to be no longer active, 
documentation is required from the court confirming the case is “Closed”.  If a case is “Dismissed,” 
a copy of the order of dismissal is required.  A case or debtor that are considered “Discharged” does 
not close the bankruptcy case and more information would be required.  
 
8.  Taxes 
 
Real estate property taxes must be paid in full before a Warranty Deed can be recorded at the 
Register of Deeds office.  In the case of a mortgage re-financing, the lender will require that the real 
estate property taxes be paid as part of the re-financing.  In a sale transaction, the purchase 
agreement will set forth how the taxes are to be pro-rated between the seller and the buyer.  In 
most cases, taxes are pro-rated on a calendar year basis, with the seller paying taxes through the date 
of close, and the buyer paying from the date of close to the end of the year.  Property which is 
considered a person’s principal residence (a/k/a “homestead”) is eligible for a significant tax 
reduction.  Specific forms are filed with the State of Michigan to notify the Treasury Department 
that the property is a principal residence. 
 
9.  Tax Descriptions 
 
The tax description of the property used by the Register of Deeds must match the legal description 
in the deed of the property being conveyed, unless the property is being split.  In order to insure 
property which is being split, a letter is required from the city or township in which the property is 
located that states that the split will be allowed.  In circumstances where the tax description covers 
additional land or less land than what is being insured, the discrepancy must be corrected before 
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closing.  Most counties will not allow a Warranty Deed to be recorded unless the tax description and 
legal description are the same. 
 
10.  Types of Ownership 
 
Corporation.  A corporation is owned by shareholders, who elect directors, who then appoint officers.  
A resolution of the shareholders or the board of directors is required that authorizes specific 
individuals or officers to act on behalf of the corporation in the transaction.  Even in the case of a 
corporation that has only one shareholder, a resolution confirming such ownership is required (even 
though it seems self-serving).  The corporation’s articles of incorporation and bylaws are not 
sufficient to prove authority. 
 
Limited Liability Company.  A limited liability company is owned by members and can be managed 
either directly by those members or by managers that are appointed by the members.  A copy of the 
LLC’s operating agreement must be reviewed and typically lists the members, how it is managed, 
and who has authority to act on behalf of the company.  If the operating agreement is not clear or 
there is no operating agreement, a resolution of the members is typically required that authorizes 
specific individuals to act on behalf of the company in the transaction.  The company’s articles of 
organization are not sufficient to prove authority. 
 
Tenants by the Entireties.  Only married persons can hold title as “tenants by the entireties.” If one 
spouse dies, the property automatically passes to the surviving spouse.  While both are living, 
one spouse cannot sell their individual interest to another party – the property must be transferred 
by both spouses together. 
 
Joint Tenants.  Joint Tenancy is a form of ownership by two or more persons, who may or may not be 
married, in equal interest, subject to the right of survivorship in the surviving owners.  Title must 
have been acquired at the same time, by the same conveyance (i.e. deed or will), and the document 
must expressly state the intention to create a joint tenancy.  When a joint tenant dies, title to the 
property is automatically conveyed by operation of the law to the surviving joint tenant(s).  
Therefore, joint tenancy property is not subject to transfer by a will.  Individual joint tenants can 
transfer their interest to another party, who would then hold title as a “tenant in common” with the 
remaining title holders; except, however, in the case of “joint tenants with full rights of 
survivorship”, the individuals cannot sell their interest to another party – everyone must sell the 
property together.  If a married man owns property as a joint tenant, his wife’s signature is not 
required to transfer the property.   
 
Tenants in Common.  Tenants in Common is a form of ownership by two or more persons, in which 
each has an “undivided interest” in the property and all have an equal right to use the property, 
even if the percentage of ownership interests are not equal or the living spaces are different sizes.  
Unlike “joint tenants,” there is no “right of survivorship” if one of the tenants in common dies, and 
each interest may be separately sold, mortgaged or willed to another.  Thus, unlike a joint tenant, 
which passes ownership automatically to the survivor, upon the death of a tenant in common there 
must be a probate of the estate (court supervised administration) of the deceased to transfer the 
interest (ownership) in the tenancy in common.  If a married man owns property as a tenant in 
common, his wife’s signature is required to transfer the property. 
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11.  Mobile/Manufactured Homes 
 
When giving a loan and mortgage for property that includes a mobile or manufactured home, most 
lenders will require a special endorsement to the title insurance policy that confirms that mobile or 
manufactured home is included in the legal description of the property.  To confirm this, an 
Affidavit of Affixture must be prepared and recorded at the Register of Deeds.  The Affidavit of 
Affixture states that the mobile or manufactured home is permanently affixed to the real estate, and 
therefore can be assessed as real property.  The original certificate of title, along with a signed 
affidavit by the owner, is sent to the State of Michigan for their approval.  The original certificate of 
title to the mobile or manufactured home is “retired” and the mobile or manufactured home is 
deemed to be affixed to the property. 
 
12.  Lender Required Endorsements 
 
Many lenders require the following special endorsements to the title insurance policy: 
 
ALTA 7 – Manufactured Housing Endorsement. This endorsement insures the lender that the 
manufactured home is being assessed as real property.  An Affidavit of Affixture must be recorded 
with the Register of Deeds before the endorsement can be issued.  
 
ALTA 4 – Condominium.  This endorsement insures the lender that all dues and assessments have 
been paid and that the property is described as a unit within a condominium project.  A statement 
from the condominium association is required that states that the sale is approved and that all dues 
and assessments are paid. 
 
ALTA 8 – Environmental.  This endorsement insures the lender that there are no environmental liens 
filed against the real estate.  These are given on residential loans and is verified through a search at 
the Register of Deeds office that no such liens exist. 
 
ALTA 9 – Comprehensive.  This endorsement insures the lender that any improvements on the 
property are not affected by any oil and gas leases, easements not of record and matters which 
would be revealed by a survey.  A survey is typically required and an owner’s affidavit must be 
signed by the owner.  The standard exceptions are also removed from the loan policy. 
 
13.  Condominiums 
 
Most condominiums are established by recording a Master Deed that describes each unit within the 
condominium project.  The units are regulated by a set of rules and regulations provided within the 
Master Deed known as the By-Laws.  A condominium association is established and collects 
condominium dues and assessments.  Because unpaid condominium dues and assessments take 
priority over a recorded mortgage, a current statement from the condominium association is 
required to determine whether there are any amounts owed.  Some condominium associations also 
reserve the right to approve the sale of the property. 
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14.  “Metes and Bounds” vs. Platted 
 
The legal description of a “Metes and Bounds” property is described with degrees, minutes and 
seconds or with sections, ¼ Sections, rods, chains and links (which are all units of measurement 
used when describing real estate).  Most rural properties are described with Metes and Bounds 
descriptions.  If the property being sold is being split, a survey will be required for a Metes and 
Bounds property. 
 
The legal description of “Platted” property is described as a lot number within a subdivision.  
Subdivisions must be approved by the State of Michigan and often times have building and use 
restrictions.  The streets can be either public or private and easements affecting the property are 
shown on the recorded plat.  
 
15.  Dower Rights / Who Signs? 
 
There are important differences in the requirements of obtaining the signatures of a husband and 
wife depending on whether the property involves the homestead (i.e. principal residence) or 
investment property. 
 
Homestead Property.  If the property being mortgaged is the homestead, then both spouses, regardless 
of how title is held, must sign the mortgage.  A mortgage on the homestead is not valid without the 
signature of both spouses.  The only exception to the requirement that both spouses sign is a 
“purchase money mortgage” – a mortgage where the proceeds are used to purchase the homestead 
property.  However, any subsequent mortgage, refinancing, second mortgages, etc. all come under 
the rule requiring the spouse's signature.  Similarly, in the case of a sale of the homestead that is 
titled only to the husband, the wife must sign the deed.  In contrast, however, if the homestead is 
titled only to the wife, only the wife must sign the deed (there is no dower rights for men). 
 
Second Homes/Investment Property.  If the property being mortgage is not the homestead and is a second 
home or investment property, the wife must still sign the mortgage (unless it is a purchase money 
mortgage) and, in the event of a sale, must sign the deed (regardless of whether she is in title as an 
owner).  In contrast, however, the husband is not required to sign any mortgage or deed if the 
property is owned solely by the wife. 
 
16.  Private Access 
 
If access to a property involves traveling over someone else’s property or if someone else must drive 
across the insured property to get to their property, there is a private access issue.  To insure that 
there is proper access to the property, a search is required of all of the properties in which the 
easement/driveway is located to confirm that there proper permission was granted at some point in 
time (i.e. a mailbox located on a public road does not mean that access is by means of a public road).  
Private access easements are not maintained by governmental agencies and the title insurance policy 
will take exception to that.  An insurable access easement used to gain access to the property should 
be included in the legal description.  
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17.  Riparian Rights (Water Rights) 
 
Riparian rights affect property located on water (i.e. lakes, creeks, rivers, etc.).  The State of 
Michigan owns all creeks and rivers and, unless the entire property surrounding the lake is owned by 
a one party, lake are also owned by the State of Michigan.  If the property has access to the water, 
the owner has the right to use and navigate the water ways.  The title insurance policy takes 
exception to the use of the water by individual and government entities. 
 
18.  Easements/Right of Ways 
 
Most properties have some type of easements crossing their property, especially for utility 
companies (e.g. Consumers Power Company, Michigan Bell Telephone).  Such easements must 
remain accessible to the company which obtained the easement.  The easement cannot be blocked 
from use and that part of the property cannot be built upon without obtaining a release from the 
holder of the easement.  The same rules apply to easements for streets, roads and highways.  The 
title policy takes exception to easements that are recorded. 
 
19.  Tax Liens/Judgments 
 
A federal tax lien filed against an individual affects all property owned by that individual.  A federal 
tax lien must be discharged or released by the Internal Revenue Service (IRS).  The IRS can file a 
Release or Certificate of Non-Attachment that releases the real estate from the lien. Federal tax liens 
remain in force for 10 years after their recording date, unless re-filed by the IRS. 
 
A state tax lien remains in force for seven years and six months from the date it is recorded and also 
attaches to all property owned by the person the lien is filed against.  Liens by the Michigan 
unemployment office (the MESC) have no statute of limitation and must have a discharge filed.  
 
Judgment liens (issued by courts) remain in force for five years after the date of recording unless 
further court action has commenced. 
 
20.  New Construction/Mechanics Liens 
 
Mechanics liens are filed against property in connection with the labor and materials furnished by a 
contractor or builder.  Mechanic’s liens filed against real estate in which construction has 
commenced take priority over the recorded mortgage.  Accordingly, sworn statements and lien 
waivers must be submitted to show that no contractors or suppliers of labor or materials are unpaid.  
When a new construction loan is being insured, the amount of the mortgage is insured in increasing 
increments as sworn statements and waivers are submitted by the builder and/or homeowner.   
 


