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FAIR HOUSING AND CIVIL RIGHTS LAWS UPDATE

I. INTRODUCTION

As REALTORS® ARE AWARE, THE FEDERAL 1988 FAIR HOUSING
AMENDMENTS, 42 USC § 3601 ET SEQ (“FHA”) PROHIBIT DISCRIMINATION IN
HOUSING ON THE BASIS OF RELIGION, RACE, COLOR, NATIONAL ORIGIN, SEX,
HANDICAP OR FAMILIAL STATUS. THE MICHIGAN ELLIOTT-LARSEN CIVIL RIGHTS ACT
(“ELLIOTT-LARSEN’) ALSO PROHIBITS DISCRIMINATION ON THESE BASES.' MICHIGAN
ALSO HAS A PERSONS WITH DISABILITIES CIVIL RIGHTS ACT, MCL 37.1101, ET SEQ
(“PWDCRA”), WHICH WAS ENACTED IN 1976 TO, AMONG OTHER THINGS, ENSURE
THAT ALL PERSONS BE AFFORDED EQUAL OPPORTUNITIES TO OBTAIN HOUSING. MCL
37.1101, ET SEQ.

REALTORS® SHOULD HAVE A SOLID UNDERSTANDING OF THE CIVIL
RIGHTS LAWS AS THEY APPLY TO REAL ESTATE TRANSACTIONS. THE PURPOSE OF THIS
ARTICLE IS TO DISCUSS SOME OF THE MORE RECENT CASES UNDER THE FHA AND THE
SIMILAR MICHIGAN STATUTES.
I1. DISCUSSION

A. NOTEWORTHY RECENT UNITED STATES SUPREME COURT
DECISIONS

REALTORS® SHOULD BE AWARE OF TWO SIGNIFICANT CASES RECENTLY
DECIDED BY THE UNITED STATES SUPREME COURT. IN THE FIRST OF THESE CASES,

MEYER V HOLLEY, 537 US 280 (2003), THE HOLLEYS, AN INTERRACIAL COUPLE,

ALLEGED THAT A REAL ESTATE SALESPERSON FROM TRIAD, INC. HAD PREVENTED THEM

FROM OBTAINING A HOUSE WITHIN A PARTICULAR NEIGHBORHOOD FOR RACIALLY

DISCRIMINATORY REASONS. THE HOLLEYS SUED NOT ONLY THE SALESPERSON AND

IN MICHIGAN, THE ELLIOTT-LARSEN CIVIL RIGHTS ACT (“ELLIOTT-LARSEN’’) PROHIBITS
DISCRIMINATION ON THE BASIS OF RELIGION, RACE, COLOR, NATIONAL ORIGIN, AGE, SEX, HANDICAP,
FAMILIAL STATUS OR MARITAL STATUS. MCL 37.2501.
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HIS COMPANY, BUT ALSO DAVID MEYER, THE PRESIDENT, SOLE SHAREHOLDER AND

PRINCIPAL BROKER OF TRIAD, INC. THE SOLE ISSUE BEFORE THE

SUPREME COURT WAS WHETHER MEYER SHOULD BE HELD VICARIOUSLY LIABLE FOR

HIS SALESPERSON’S ALLEGED UNLAWFUL ACTIONS UNDER THE FHA. AS STATED BY

THE SUPREME COURT, THE ISSUE BEFORE THE COURT WAS WHETHER UNDER THE

FAIR HOUSING ACT, OWNERS AND OFFICERS OF CORPORATIONS ARE AUTOMATICALLY

LIABLE FOR AN EMPLOYEE’S OR AGENT’S VIOLATION OF THE FAIR HOUSING ACT EVEN

IF THEY WERE NOT INVOLVED IN THE UNLAWFUL DISCRIMINATORY ACTS.

AS AN ASIDE, IT SHOULD BE NOTED THAT THE LIABILITY OF THE

COMPANY FOR THE ACTS OF ITS AGENTS WAS UNQUESTIONED, AS THE LAW IN THAT

AREA IS QUITE CLEAR. THE ONLY ISSUE BEFORE THE COURT WAS WHETHER, IN

ADDITION TO THE COMPANY’S LIABILITY, THE OWNER OF THE COMPANY SHOULD ALSO

BE HELD RESPONSIBLE FOR THE SALESPERSON’S ALLEGED UNLAWFUL

DISCRIMINATORY ACTS. FORTUNATELY, THE SUPREME COURT CONCLUDED THAT THE

ANSWER TO THAT QUESTION IS “NO.” IT IS THE CORPORATION, THE COURT NOTED,

NOT ITS OWNER OR OFFICER, WHO IS THE PRINCIPAL SUBJECT TO VICARIOUS LIABILITY

FOR THE TORTS OF ITS AGENTS. IT SHOULD BE REMEMBERED, HOWEVER, THAT THE

COURT DID NOT CONCLUDE THAT AN OWNER OF THE COMPANY COULD NEVER BE HELD

LIABLE, BUT ONLY THAT THE OWNER WOULD NOT AUTOMATICALLY BE LIABLE. SO,

FOR EXAMPLE, IF THERE WERE REASONS TO BELIEVE THAT THE OWNER PARTICIPATED

IN THE UNLAWFUL ACTIVITIES, OR A BASIS UPON WHICH TO “PIERCE THE CORPORATE

VEIL,” THEN THE OWNER COULD BE FOUND LIABLE FOR ITS SALESPERSON’S

UNLAWFUL DISCRIMINATORY ACTS.

THE SECOND RECENT NOTEWORTHY UNITED STATES SUPREME CASE,

WHILE NOT A HOUSING CASE AT ALL, HAS FAR-REACHING IMPLICATIONS IN THE FAIR

HOUSING AREA. US AIRWAYS, INC. v BARNETT, 535 US 391 (2002). THIS CASE WAS
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BROUGHT BY A DISABLED EMPLOYEE AGAINST HIS EMPLOYER FOR AN ALLEGED
VIOLATION OF THE AMERICAN WITH DISABILITIES ACT (‘‘ADA”). IN BARNETT, THE
COURT HELD THAT IT IS NOT AUTOMATICALLY “UNREASONABLE” FOR AN
ACCOMMODATION TO PERMIT A WORKER WITH A DISABILITY TO VIOLATE A RULE THAT
OTHER WORKERS MUST OBEY.

WHILE NOT A HOUSING CASE, THE BARNETT CASE POTENTIALLY AFFECTS
A LINE OF CASES IN THE FHA AREA DEALING WITH “FINANCIAL ACCOMMODATION.” AS
WE REPORTED IN OUR LAST FAIR HOUSING ACT UPDATE, THERE HAVE BEEN A NUMBER
OF CASES HOLDING THAT THE FHA DOES NOT REQUIRE A LANDLORD TO ACCOMMODATE
THE FINANCIAL NEEDS GENERATED BY THE INABILITY OF DISABLED INDIVIDUALS TO

GENERATE INCOME BY WORKING. SEE, FOR EXAMPLE, SALUTE V STRATFORD GREENS

GARDEN APTS, 136 F3D 293 (CA 2, 1998) (LANDLORD NOT REQUIRED TO WAIVE “NO

SECTION 8” RULE TO ACCOMMODATE HANDICAPPED TENANT):

CONGRESS COULD NOT HAVE INTENDED THE [FHA] TO REQUIRE
REASONABLE ACCOMMODATIONS FOR THOSE WITH
HANDICAPS EVERY TIME A NEUTRAL POLICY

IMPOSES AN ADVERSE IMPACT ON INDIVIDUALS WHO ARE POOR. THE

[FHA] DOES

NOT ELEVATE THE RIGHTS OF THE HANDICAPPED POOR OVER THE RIGHTS

OF THE NONHANDICAPPED POOR. ECONOMIC DISCRIMINATION - - SUCH

AS THE REFUSAL

TO ACCEPT SECTION 8 TENANTS - - IS NOT COGNIZABLE AS A FAILURE TO

MAKE

REASONABLE ACCOMMODATIONS . . .

BASED ON LANGUAGE IN THE BARNETT CASE, THE NINTH CIRCUIT
RECENTLY DETERMINED THAT THE RULE OF LAW AS CITED IN THE SALUTE CASE WAS
NO LONGER GOOD LAW, AND THAT, IN FACT, A LANDLORD COULD BE REQUIRED TO

MAKE “FINANCIAL ACCOMMODATIONS.” IN GIEBELER V M & B ASSOCIATES, 343 F3D

1143 (CA 9, 2003), THE PLAINTIFF, WHO HAD WORKED AND EARNED AN ADEQUATE
LIVING UNTIL HE BECAME ILL, WAS DISABLED AND COULD NO LONGER WORK.

GIEBELER COULD NOT MEET THE MINIMUM FINANCIAL REQUIREMENTS OF THE
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APARTMENT COMPLEX WHERE HE WANTED TO LIVE. HIS MOTHER DID MEET THOSE
STANDARDS AND OFFERED TO RENT THE APARTMENT FOR HIM, SO THAT HER SON
COULD LIVE IN THE APARTMENT. THE OWNER OF THE COMPLEX REFUSED TO RENT TO
EITHER GIEBELER OR HIS MOTHER CITING THE MANAGEMENT COMPANY’S POLICY
AGAINST CO-SIGNORS.

THE QUESTION IN THE CASE WAS WHETHER, UNDER THE FHA, THE
APARTMENT MANAGER WAS REQUIRED TO REASONABLY ACCOMMODATE GIEBELER’S
DISABILITY BY BENDING THE LANDLORD’S RULE AGAINST CO-SIGNORS. THE COURT
FOUND THAT UNDER THE UNITED STATES SUPREME COURT’S ANALYSIS IN THE
BARNETT CASE, A REASONABLE ACCOMMODATION MAY, IN SOME CIRCUMSTANCES,
REQUIRE THE LANDLORD TO ADJUST FOR THE PRACTICAL IMPACT OF THE DISABILITY
(I.E., POVERTY) AND THAT THE OBLIGATION TO ACCOMMODATE A DISABILITY CAN
INCLUDE THE OBLIGATION TO ALTER POLICIES THAT CAN BE BARRIERS TO
NONDISABLED PERSONS AS WELL. FINALLY, THE NINTH CIRCUIT NOTED THAT
GIEBELER WAS IN NO WAY TRYING TO AVOID PAYMENT OF THE USUAL RENT FOR THE
APARTMENT HE WANTED TO LIVE IN, NOR WAS HE PROPOSING TO LEAVE THE
APARTMENT MANAGER WITHOUT ANY MEANS OF ASCERTAINING THAT THE INDIVIDUAL
WITH THE MEANS TO PAY RENT WOULD BE RESPONSIBLE FOR DOING SsO. HIs
ACCOMMODATION REQUEST WAS ONLY THAT HIS FINANCIALLY QUALIFIED MOTHER BE
ALLOWED TO RENT AN APARTMENT FOR HIM TO LIVE IN.

B. OTHER CASES INVOLVING REASONABLE ACCOMMODATION CLAIMS
AGAINST LANDLORDS

IN BACHMAN V SWAN HARBOUR ASSOCIATES, 252 MICH APP 400 (MICH

APP, 2002), A DISABLED TENANT BROUGHT AN ACTION UNDER THE PWDCRA AGAINST
AN APARTMENT BUILDING OWNER AND MANAGER CLAIMING THAT THEY HAD REFUSED

TO ACCOMMODATE HIM AND HAD RETALIATED AGAINST HIM FOR HAVING SOUGHT
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ACCOMMODATIONS. A JURY VERDICT FOR THE TENANT, IN WAYNE COUNTY, OF
ALMOST $4 MILLION DOLLARS WAS ENTERED. DEFENDANTS APPEALED.

THE PLAINTIFF HAD BEEN BORN WITH A DISEASE THAT REQUIRED
AMPUTATION OF BOTH HIS LEGS AT THE AGE OF FOUR. IN 1995, AFTER PLAINTIFF
INJURED HIS BACK IN AN ACCIDENT HE HAD TO RELY ON A MOTORIZED SCOOTER FOR
MOBILITY. SHORTLY AFTER PLAINTIFF MOVED INTO HIS APARTMENT AT THE SWAN
HARBOUR APARTMENTS (“SWAN HARBOUR’), THE APARTMENT MANAGER INSTALLED
RAMPS FROM THE PARKING LOT TO THE SIDEWALK OVER THE STEPS LEADING TO
PLAINTIFF’S APARTMENT BUILDING, SO THAT PLAINTIFF COULD GAIN ACCESS TO HIS
APARTMENT. PLAINTIFF LATER SUBMITTED A WRITTEN REQUEST FOR AN ADDITIONAL
PARKING SPACE TO ACCOMMODATE HIS VAN, WHICH WAS PROVIDED WITHIN A
REASONABLE TIME AT NO EXTRA FEE TO PLAINTIFF.

ACCORDING TO THE PLAINTIFF, TENANTS AND VISITORS BEGAN PARKING
EITHER TOO CLOSE TO HIS PARKING SPACES OR IN FRONT OF THE CURB CUT-AWAY, SO
THAT HIS ACCESS WAS BLOCKED TO THE CUT-AWAY CLOSEST TO HIS PARKING SPACES.

IN 1997, PLAINTIFF MADE A REQUEST THAT SIGNS AND BLUE PAINT BE

DISPLAYED AT BOTH THE CUT-AWAY AREAS AND HIS PARKING SPACES TO REMEDY HIS
ACCESS PROBLEMS. ACCORDING TO THE PLAINTIFF, MANAGEMENT REFUSED HIS
VERBAL REQUESTS AND DEFENDANT, DON CoOMBS WHO RAN SWAN HARBOUR TOLD
HIM “l DON’T KNOW WHO YOU PEOPLE THINK YOU ARE, BUT YOU ARE NOT GOING TO
GET SPECIAL TREATMENT HERE.” THE APARTMENT MANAGEMENT ADVISED PLAINTIFF
TO PUT HIS REQUESTS IN WRITING. EVENTUALLY, SWAN SUED.

THE DEFENDANTS ARGUING THAT THE PWDCRA DOES NOT REQUIRE A
LANDLORD TO MAKE EVERY ACCOMMODATION THAT A TENANT WITH A DISABILITY
REQUESTS. DEFENDANT ARGUED FURTHER THAT THE PWDCRA ONLY REQUIRES

THOSE REASONABLE ACCOMMODATIONS NECESSARY FOR THE TENANT’S ENJOYMENT OF
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THE PREMISES AND THEN ONLY WHEN THE ACCOMMODATIONS WILL NOT IMPOSE AN
UNDUE HARDSHIP FOR THE LANDLORD. THE PLAINTIFF ARGUED THAT THE PWDCRA
REQUIRES THAT THE LANDLORD MAKE EVERY REQUESTED ACCOMMODATION UNLESS
THE ACCOMMODATION WOULD IMPOSE AN UNDUE HARDSHIP ON THE LANDLORD.

THE COURT HELD THAT A LANDLORD’S DUTY TO ACCOMMODATE REQUIRES
A REASONABLE ACCOMMODATION AS IT RELATES TO ‘“RULES, POLICIES, PRACTICES OR
SERVICES” AND THEN ONLY WHEN THE ACCOMMODATION WILL NOT RESULT IN UNDUE
HARDSHIP TO THE LANDLORD. WHEN THE ACCOMMODATION INVOLVES A PHYSICAL
MODIFICATION, THE COURT HELD, A LANDLORD IS NOT REQUIRED TO PAY FOR
MODIFICATIONS, BUT CANNOT REFUSE TO ALLOW THE MODIFICATION AT THE EXPENSE
OF THE PERSON WITH THE DISABILITY IF NECESSARY TO AFFORD THE TENANT FULL
ENJOYMENT AND IF THE MODIFICATION DOES NOT RESULT IN UNDUE HARDSHIP TO THE
LANDLORD.

THE COURT FOUND THAT IN THE PRESENT CASE, PLAINTIFF’S REQUEST
THAT SIGNS AND BLUE PAINT BE APPLIED TO HIS PARKING SPACES IN ORDER TO
IMPROVE HIS ACCESS TO HIS APARTMENT RELATED TO PHYSICAL MODIFICATIONS TO
THE EXISTING PREMISES RATHER THAN TO THE APARTMENT PROJECT’S ‘“RULES,
POLICIES, PRACTICES OR SERVICES.” THE APARTMENT BUILDING OWNER AND
RESIDENTIAL MANAGER THUS HAD NO DUTY UNDER THE PWDCRA TO APPLY SIGNS
AND BLUE PAINT TO TENANT’S PARKING SPACES.

IN GRONER V GOLDEN GATE GARDENS APTS, 250 F3D 1039 (CA 6,

2001), A TENANT SUFFERING FROM DEPRESSION AND SCHIZOPHRENIA BROUGHT SUIT

ALLEGING THAT OWNERS OF APARTMENTS VIOLATED THE FHA AND STATE ANTI-

DISCRIMINATION HOUSING PROVISIONS BY THREATENING TO EVICT HIM FOLLOWING

NUMEROUS COMPLAINTS ABOUT HIS EXCESSIVE NOISE MAKING. HOwWARD GRONER

(“GRONER”) WAS A TENANT WITH A KNOWN MENTAL DISABILITY. FOLLOWING
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NUMEROUS COMPLAINTS FROM ANOTHER TENANT THAT LIVED ABOVE GRONER ABOUT
GRONER’S EXCESSIVE NOISE MAKING AT ALL HOURS OF THE DAY AND NIGHT, GOLDEN
GATE APARTMENTS (‘““GOLDEN GATE”) THREATENED TO EVICT HIM. GRONER ALLEGED
THAT GOLDEN GATE’S REFUSAL TO PROVIDE REASONABLE ACCOMMODATIONS THAT
WOULD HAVE ENABLED HIM TO REMAIN IN HIS APARTMENT AMOUNTED TO UNLAWFUL
DISCRIMINATION. IN 1997, GRONER MOVED INTO GOLDEN GATE AND
MADE THEM AWARE OF HIS MENTAL DISABILITY. HE WAS ABLE TO LIVE
INDEPENDENTLY AND HAD NO SPECIAL NEEDS, PAID HIS RENT IN A TIMELY MANNER
AND PROPERLY MAINTAINED THE CONDITION OF HIS APARTMENT. DIANE ARTER LIVED
IN THE APARTMENT DIRECTLY ABOVE GRONER’S SINCE 1992. APPROXIMATELY FOUR
MONTHS AFTER GRONER MOVED IN, SHE REGISTERED HER FIRST COMPLAINT WITH THE
APARTMENT MANAGER STATING THAT SHE WAS UNABLE TO SLEEP BECAUSE GRONER
WAS SCREAMING AND SLAMMING DOORS IN HIS APARTMENT THROUGHOUT THE NIGHT.
IN RESPONSE TO THIS COMPLAINT, THE APARTMENT MANAGER, BOYLE CONTACTED RAY
GONZALES, GRONER’S SOCIAL WORKER TO INFORM HIM OF THE PROBLEM CREATED BY
GRONER’S ALLEGED BEHAVIOR.

BECAUSE THE SITUATION REMAINED UNCHANGED, AND GRONER’S YEAR-
TO-YEAR LEASE EXPIRED THAT MONTH, GOLDEN GATE DID NOT RENEW THE ANNUAL
LEASE. GRONER BECAME A MONTH-TO-MONTH TENANT. AT THAT TIME, GOLDEN GATE
SOUNDPROOFED THE FRONT DOOR TO GRONER’S APARTMENT IN AN ATTEMPT TO
LESSEN THE NOISE. THE PROPERTY MANAGER ALSO GAVE ARTER THE OPTION OF
MOVING TO A DIFFERENT APARTMENT WITHIN THE COMPLEX OR TERMINATING HER
LEASE WITHOUT PENALTY. ARTER REFUSED THE OFFER SAYING THAT IT WOULD BE
UNFAIR TO EXPECT HER TO MOVE AS A SOLUTION TO A PROBLEM CAUSED BY GRONER’S

BEHAVIOR.
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WHEN ARTER ONCE AGAIN COMPLAINED IN AUGUST OF 1998, BOYLE
INFORMED GRONER THAT HIS MONTH-TO-MONTH TENANCY WOULD NOT BE RENEWED.
GONZALES WROTE A LETTER ON BEHALF OF GRONER REQUESTING THAT THE LEASE BE
RENEWED AS A REASONABLE ACCOMMODATION IN LIGHT OF HIS DISABILITY. GOLDEN
GATE AGREED TO GRANT GRONER A ONE-MONTH EXTENSION TO PROVIDE ADDITIONAL
TIME FOR GONZALEZ TO DEVELOP A STRATEGY TO RESOLVE GRONER’S NOISE MAKING.
LESS THAN TWO WEEKS LATER, ARTER COMPLAINED THAT GRONER’S NOISE MAKING
HAD PERSISTED. AGAIN, BOYLE NOTIFIED GONZALES. BOYLE ALSO NOTIFIED GRONER
THAT HIS LEASE WOULD NOT BE RENEWED AND THAT HE HAD TO VACATE HIS
APARTMENT.

GRONER FILED A COMPLAINT AGAINST THE OWNER AND MANAGER OF
GOLDEN GATE ALLEGING THAT THEY HAD VIOLATED FEDERAL AND STATE FAIR
HOUSING LAWS WHEN THEY THREATENED TO EVICT GRONER RATHER THAN PROVIDE A
REASONABLE ACCOMMODATION THAT WOULD HAVE ENABLED HIM TO REMAIN IN HIS
APARTMENT. GRONER PROPOSED THE FOLLOWING ACCOMMODATIONS: A) EITHER
GRONER OR ARTER SHOULD HAVE BEEN MOVED TO ANOTHER APARTMENT WITHIN THE
COMPLEX; B) ARTER COULD HAVE BEEN REPLACED BY A ‘“HARD OF HEARING TENANT”
WHO WOULD HAVE BEEN A “PERFECT MATCH” AS A NEIGHBOR FOR GRONER; OR C)
GOLDEN GATE COULD HAVE SOUNDPROOFED GRONER’S ENTIRE APARTMENT. THE
COURT REJECTED GRONER’S PROPOSALS, HOLDING THAT THE DUTY TO MAKE
REASONABLE ACCOMMODATIONS ‘“DOES NOT ENTAIL AN OBLIGATION TO DO
EVERYTHING HUMANLY POSSIBLE.”

C. PLAINTIFF NEED NoT BE DIRECTLY AFFECTED BY UNLAWFUL
DISCRIMINATION

IN HAMAD v WOODCREST CONDOMINIUM Assoc, 328 F3D 224 (CA 6,

2003), A COURT WAS ASKED TO CONSIDER A CONDOMINIUM BYLAW PROVISION THAT
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PROHIBITED FAMILIES WITH CHILDREN FROM PURCHASING OR LIVING IN UNITS ON
THE SECOND OR THIRD FLOOR. THE PLAINTIFF-HAMADS HAD INQUIRED ABOUT
PURCHASING A UNIT IN 1997. THEY WERE TOLD ABOUT THE RESTRICTION AND TOLD
THAT IF THEY WERE THINKING ABOUT HAVING CHILDREN THEY SHOULD BUY A FIRST
FLOOR UNIT, WHICH THEY DID. THEY HAD A CHILD IN 2000 AND DECIDED TO MOVE
DESPITE NOT BEING REQUIRED TO DO sSO. THEY ATTRIBUTED PART OF THEIR
DIFFICULTY WITH SELLING THEIR UNIT TO THE BYLAW PROVISION THAT RESTRICTED
CHILDREN FROM THE SECOND OR THIRD FLOOR UNITS.

IN 2000, THE HAMADS FILED SUIT AGAINST WOODCREST MANAGER,
BARBARA DIEDRICK AND FIVE MEMBERS OF THE BOARD. THEY CLAIMED THAT THE
BYLAWS WERE A VIOLATION OF THE FAIR HOUSING ACT AND MICHIGAN’S ELLIOTT-
LARSEN CIVIL RIGHTS ACT. THE INTERESTING FACET ABOUT THE SIXTH CIRCUIT’S
DECISION IN THIS CASE IS ITS HOLDING ON THE ISSUE OF WHETHER THE HAMADS HAD
STANDING TO CHALLENGE THE BYLAWS. REMEMBER THAT BECAUSE THE HAMADS
LIVED IN A FIRST FLOOR CONDOMINIUM UNIT, THE BYLAWS DID NOT PROHIBIT
CHILDREN IN THEIR UNIT.

THE COURT FOUND THAT STANDING REQUIRES ONLY THAT ONE BE A
MEMBER OF THE COMMUNITY IN WHICH THE ALLEGED UNLAWFUL DISCRIMINATION IS
TAKING PLACE. HERE, THE COURT CONCLUDED THAT THE HAMADS HAD ALLEGED THAT
THEY WERE MEMBERS OF THE COMMUNITY WHOSE FAMILIAL STATUS COMPOSITION
WAS BEING MANIPULATED. AS RESIDENTS OF WOODCREST THEY HAD TO DEAL WITH
THE STIGMATIC HARM OF LIVING IN A COMMUNITY WHOSE MEMBERS WERE

SEGREGATED BASED ON THEIR FAMILIAL CLASSIFICATION. >

2IN ITS DECISION, THE COURT RELIED ON A UNITED STATES SUPREME COURT CASE THAT HAD HELD
THAT A WHITE TENANT HAD STANDING BECAUSE ‘“HE HAD SUFFERED EMBARRASSMENT AND ECONOMIC
DAMAGE IN SOCIAL, BUSINESS AND PROFESSIONAL ACTIVITIES FROM BEING ‘“STIGMATIZED” AS A
RESIDENT OF A “WHITE GHETTO.” TRAFFICANTE V METROPOLITAN LIFE INSURANCE CoO, 409 US 205
(1972).
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D. DISCRIMINATION DOES NOT REQUIRE MALICE

AN AFRICAN-AMERICAN AGENT RECENTLY BROUGHT SUIT AGAINST HER

FIRM UNDER THE FHA ALLEGING THAT THE FIRM’S REFERRAL SYSTEM HAD

UNLAWFULLY PAIRED CLIENTS WITH AGENTS OF THE SAME RACE. P.R. HALL Vv

LOWDER REALTY CoO, INC, 160 F SUPP 2D 1299 (ND ALA, 2001). IN THAT CASE,

DURING THE SEVERAL YEARS THAT AGENT HALL WAS WITH LOWDER REALTY, THERE
WERE NO FIXED PROCEDURES FOR DISTRIBUTING REFERRALS AMONG LOWDER
AGENTS; RATHER, THE POLICY MANUAL LEFT THE DECISION TO THE DISCRETION OF
THE FIRM’S RELOCATION DIRECTOR. THE COURT CONCLUDED THAT AGENT HALL DID
HAVE STANDING UNDER THE FHA, WHICH REQUIRES ONLY THAT SUCH PERSON CLAIM
TO HAVE BEEN INJURED BY A DISCRIMINATORY HOUSING PRACTICE. THE COURT
NOTED THAT THE HUD REGULATIONS INTERPRETING THE FHA PROHIBIT
DISCRIMINATION “IN THE PERFORMANCE OF REAL ESTATE SALES AND BROKERAGE
SERVICES.” THE COURT FURTHER NOTED THAT UNDER THE FHA, “DISCRIMINATION
BASED ON INTENTIONAL CONSIDERATION OF RACE IS ILLEGAL EVEN IF THE DEFENDANT
WAS NOT MOTIVATED BY PERSONAL PREJUDICE OR RACIAL ANIMUS.” THE COURT
CONCLUDED THAT THE RACIAL MATCHING OF CUSTOMERS WITH AGENTS CLEARLY
CONSTITUTES RACIAL DISCRIMINATION IN THE PERFORMANCE OF REAL ESTATE
SERVICES.®

REALTORS® MAY REMEMBER ANOTHER CASE IN WHICH A COURT WAS
ASKED TO LOOK AT THE INTENT BEHIND THE PLAINTIFF’S CONDUCT. IN HANNAH V

SiBCcYy CLINE REALTORS®, 769 NE2D 876 (OH APP, 2001), THE HANNAHS WERE

® IN REACHING ITS DECISION, THE COURT CITED AN EARLIER CASE WHERE ANOTHER COURT HAD

REJECTED A DEFENDANT-EMPLOYER’S DEFENSE THAT HE HAD PAIRED CALLERS WITH VOTERS ON THE
BASIS OF RACE ONLY WHEN REQUESTED TO DO SO BY CUSTOMERS AND, THUS, THAT HE SHOULD NOT BE
HELD LIABLE FOR RACIAL DISCRIMINATION BECAUSE HE HAD NOT ACTED WITH RACIAL ANIMUS.
FERRILL V THE PARKER GROUP INC, 168 F3D 468 (CA 11, 1999).

10
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AFRICAN-AMERICANS LOOKING FOR A HOME. THE HANNAHS TOLD THEIR AGENT, MARY
KAY CARROLL, THAT THEY WISHED TO LIVE IN A RACIALLY DIVERSE NEIGHBORHOOD.
DURING THE INITIAL CONTACTS BETWEEN MRS. HANNAH AND CARROLL, HANNAH
REPEATEDLY ASKED FOR INFORMATION ON THE RACIAL MAKEUP OF THE
NEIGHBORHOODS OF PROPERTY THAT SHE WAS VIEWING.

THE HANNAHS EVENTUALLY PURCHASED A HOME IN A NEIGHBORHOOD
THAT TURNED OUT TO BE MOSTLY INHABITED BY CAUCASIANS. THE HANNAHS SUED
CARROLL AND HER BROKER, SIBCY CLINE, FOR BREACHING THEIR FIDUCIARY
RELATIONSHIP WITH THEM. THEY CLAIMED THAT SINCE THEY REQUESTED THIS
INFORMATION AND IT WAS CLEAR THAT THEY WERE NOT REQUESTING THIS
INFORMATION SO THAT THEY COULD DISCRIMINATE, CARROLL WAS REQUIRED TO
PROVIDE THIS INFORMATION. THE HANNAHS CLAIMED FURTHER THAT BY NOT
PROVIDING THE INFORMATION REQUESTED, CARROLL HAD BREACHED THE FIDUCIARY
DUTY OWED TO THEM. THE HANNAHS ALSO CLAIMED THAT EVEN IF CARROLL WOULD
NOT DIRECTLY PROVIDE THEM WITH INFORMATION ABOUT THE DIVERSITY OF
NEIGHBORHOODS, SHE COULD HAVE DIRECTED THEM TO AN ALTERNATIVE SOURCE FOR
THIS INFORMATION. LASTLY, THE HANNAHS CLAIMED THAT SINCE THEY MADE THEIR
REQUIREMENTS CLEAR, THEY HAD THE RIGHT TO ASSUME THAT THE HOMES THEY WERE
DIRECTED TOWARD WERE IN DIVERSE NEIGHBORHOODS. THE COURT FOUND FOR THE
BROKER AND AGENT AND FOUND THAT CARROLL HAD NO DUTY TO PROVIDE THIS
INFORMATION, TO DIRECT THEM TO OTHER SOURCES FOR THIS INFORMATION, OR TO
TAKE THIS REQUEST INTO CONSIDERATION WHEN GIVING THEM INFORMATION ON
HOMES. THE COURT’S LANGUAGE IS INSTRUCTIVE IN THIS TYPE OF SITUATION. THE
COURT STATED:

WE CONCLUDE THAT, WHILE A REAL ESTATE AGENT OR BROKER MAY

CHOOSE
TO PROVIDE SUCH INFORMATION TO A CLIENT OR TO DIRECT A CLIENT TO

11
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RESOURCES ABOUT ETHNIC DIVERSITY OF A PARTICULAR NEIGHBORHOOD
OR

COMMUNITY, [TJHE AGENT OR BROKER DOES SO AT ITS OWN RISK, AND
THERE

IS NO FIDUCIARY DUTY TO DO SsO.

THE LESSON FROM THESE CASES IS A SIMPLE ONE. REALTORS®
SHOULD NOT RESPOND TO RACIALLY BASED INQUIRIES OR REQUESTS EVEN IF THE
INTENT BEHIND THE INQUIRY OR REQUEST DOES NOT SEEM MALICIOUS. THE RISK
THAT THE INFORMATION WILL BE USED FOR DISCRIMINATORY PURPOSES IS SIMPLY
TOO GREAT. REALTORS® SHOULD REMEMBER THAT DISCRIMINATION BASED ON
INTENTIONAL CONSIDERATION OF RACE IS ILLEGAL, EVEN WHERE THE REALTOR® Is
NOT MOTIVATED BY RACIAL PREJUDICE.
111. CONCLUSION

DISCRIMINATION STILL OCCURS AND LAWSUITS ARE STILL PLENTIFUL.
THESE TYPES OF TRIALS ARE VERY COSTLY AND TIME-CONSUMING. UNDERSTANDING
WHO IS COVERED BY THE LAWS, WHAT ACTIVITIES ARE COVERED BY THE LAWS, AND
WHAT ACTIVITIES ARE REQUIRED OR PROHIBITED BY THE LAWS WILL HELP AVOID
PROBLEMS. REALTORS® SHOULD USE THEIR KNOWLEDGE OF CIVIL RIGHTS LAWS TO
AVOID PROBLEMS FOR THEIR CLIENTS AND THEMSELVES. AN UNDERSTANDING OF THE
CONCEPTS ADDRESSED IN THIS SUMMARY WILL ENABLE REALTORS® TO BETTER
SERVE THEIR CLIENTS AND REDUCE THE POTENTIAL VIOLATION OF CIVIL RIGHTS LAWS
BY THEMSELVES OR THEIR CLIENTS. WHEN PROBLEMS ARISE, HOWEVER,

REALTORS® SHOULD ADVISE THEIR CLIENTS TO CONTACT AN ATTORNEY RATHER

THAN OFFER LEGAL ADVICE AS TO THE INTERPRETATION OF CIVIL RIGHTS LAWS.
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