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SELLER FINANCING

In past years, low interest rates and ever-increasing home values all but
eliminated the use of land contracts and purchase money mortgages in Michigan. However,
now that many buyers cannot qualify for conventional financing and many homes will not
appraise for the purchase price amount, the focus has again turned to seller financing. With
seller financing, REALTORS® must recognize the fact that the seller and buyer are entering
into a long-term relclﬂonship.

The use of seller financing adds a number of additional factors which @
REALTOR® must consider when assisting a seller or a buyer. In the case of a seller, there are
a number of new issues upon which a client may seek advice. First, what does the seller
“need” aé a financial re’rurﬁ from the property on a long-term basis and what terms will most
likely generate that financial return? Second, what are the seller’.s standards going to be as
to the crediMoﬁhiness of a prospective buyer? ({If a buyer cannot qualify for a conventional
mortgage, what assurance will the seller require. that the buyer will perform on the land
contract?) Third, the seller will be taking on the role of a lender and will want to understand
the methods of enforcement of the terms of the land contract or purchase money morigage
and the costs associated with that enforcement.  Fourth, the seller will wish to know whether
the sale on a land contract or conveyance subject fo a purchase money mortgage will cause
any legal or practical problems with the seller’s own lender, whose mortgage will remain on
the property. Finally, the seller must consider the pros and cons of a land contract versus a

purchase money mortgage.
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in working with buyers, o REALTOR® must face many of the same Issﬁes. First,
the buyers will need to determine what they can afford to pay as a down payment and
thereafter in monthly instaliments. In the past, a conventional lender determined how much
buyers could pay based on a hugely optimistic assumption (e.g. never ending increases in
value of property). Second, the buyers will probably have to deal with a seller who does not
want a long-term financial relationship. Accordingly, the buyers will need to consider whether
they will be in a position to perform, if in fact they enter info a land contract with a three (3)
year balloon, Hf the buyers cannot qualify for a conventional mortgage at the fime of closing,
what is going o change to enable them to qualify for a conventional loan three (3) years
latere  Third, the buyers need to generally understand the different legal remedies that are
available if the seller declares the buyers to be in default. Finally, if the underlying mortgage
given by the seller is going to rehcin on the property, the buyers will cerfainly wish to
understand what, if any, legal issues can arise between the sellers and the sellers” lender. In
the event of an acceleration of the indebtedness owed by the sellers to their lender, the buyers
will be required to immediately obtain conventional financing to protect the investment they
have in the property.

MICHIGAN LAND CONTRACTS

In order to work with land coniracts in Michigan, it is essential that

REALTORS® understand the basic principles that distinguish Michigan land contracts from

executory contracts (e.g., purchase agreements) and land contracts used in different stafes. In
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many respects, Michigan land contracts are more akin to a mortgage than a purchase
confract.

First and foremost, it is well setled in this State that the vendee in a land
contract (the buyer) is vested with equitable fitle in the land and that legal title remains in the
vendor as security for the payment of the purchase price. Upon payment of the purchase
price, the vendee is entitled to conveyance of the legal tile. Barker v Klingler, 302 Mich 282,
288 (1942).

While legal fitle is held by the seller as security for payments on land contract,
“equitable title passes fo the buyer/vendee upon proper execution of the contract.” Zurcher v
Herveat, 238 Mich App 267, 291 (1999).

‘In determining whether land contract buyers “have property” within “the
meaning of a constitutional provision governing certain voting rights, the Michigan Supreme
Court has held:

- Within the broad spectrum of rights included in the ferm

‘oroperty’ is the inferest of a land contract vendee, according to

common usage. Such an interest usually carries with it valuable

rights ordinarily understood to be properly rights, such as the

right of possession, control and disposition. Hence, to ‘have

property’ within constitutional meaning, may be said to embrace
having a vendee’s interest in a land coniract.

Goldsmith v Albion Public Schools, 373 Mich 397, 402 (1964).
REALTORS® should understand that there is very little difference between
holding equitable fitle to property and holding legal title to property. This is demonstrated by

the treatment of a number of issues with respect to land contracts.
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First, equitable title obtained by a buyer through a land contract can be sold by
the buyer and purchased by a third party. Thus, in the absence of a due-on-sale clause, a
clause prohibiting prepayment or a clause requiring consent by the vendor to any sale, the
buyer may sell the properly on a second land contract or simply sell the 'propen‘y and pay off
-the first land contract.

Second, equitable titte obtained by a buyer through a land contract can be
used as a security for a morigage. This right is now granted to a buyer by stafute.
MCL 565.357.

Third, the land contract or memorandum of land contract can be recorded with
the register of deeds. The recording of a land contract or memorandum of land contract has
the same force and effect as the recording of deeds and mortgages. MCL 656.354.

Fourth, a buyer on a land contract has an insurable interest in the property.
Land contract sellers assume “the same position and status as a mortgagee for pLeroses of
applying a mortgage clause to govem the rights of the vendor under an insurance policy
issued to the land contract vendee.” Singer v American States Ins, 245 Mich App 370, 378
(20071).

Finally, the procedure for foreclosing a defaulted |qnd contract is nearly
identical to that for foreclosing a mortgage by judicial action. MCL 600.3101 et seq.

In summary, land contracts typically grant purchasers immediate possession

and control of the property and the purchasers immediately obtain equitable title. Equitable
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title to the .properry .i.s‘iih‘le different from |égo:| fitle: the property can be b.ou_g'ht, sold, insured,
recorded, and encumbered and can be the subject of tax liens and foreclosure. .
BASIC LAND CONTRACT PROVISIONS

In dealing with land contracts, the first document in which REALTORS® will
deal with the subject is the purchase agreement. There is no standard land contract form in
Michigan. f a purchase agreement simply provides that a buyer will buy a property on land
contract, and nothing more, the purchase agreement could very well be deemed .’ro be too
open-ended to be enforceable. A land contract must contain various ferms that are not
typically included in a purchase agreement, Thus, when drafting a purchase agreement for a
land contract sale, a REALTOR® should do more than simply provide for a “land confract
purchase.”

As one alternative, the purchase agreement can reference a specific form of
land contract. If a local association of REALTORS® has a form of land contract which the
REALTOR@ finds appropriate, a specific reference could be made in the purchase agreement
to the “local association’s current form of land contract.” Alternatively, a REALTOR® may
have some other form of land contract with which he is well-acquainted and comfortable with
ifs terms. Assuming it is appropriate for the client or customer, the form of land contract
could be incorporated into the purchase agreement as an exhibit, i.e., “purchaser shall
purchase the properly on the attached land contract form.”

There are a number of ferms in a land contract that a REALTOR® should

understand. A sample land contract is attached to this article as Exhibit A. The sample is
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provided for purposes of discussion and should not be used by a REALTOR® in a fransaction
unless its terms specifically fit the needs and requirements of the parties to that fransaction.

First, all payment ferms must be in the land contract. This includes the down
payment, remaining balance, amount of monthly installments, the inferest rate, the number of
years of the land contract and any specific date for a balloon payment.

Second, a provision must be included that gives the buyer possession of the
property during the term of the land contract. If the land contract is silent as to possession,
then possession remains with the seller.

Third, the Idnd contract should contain a provision covering property taxes. |t
must be determined who will be responsible for paying property taxes during the term of the
land contract. Some contracts have the buyer pay the taxes directly; others have the sellér
collect the estimated tax amount from the buyer with each land contract payment. If the seller
is going to be responsible for paying property taxes, then there is the question as to how the
tax payment amounts collected will be handled. Some contracts simply have the seller hold
the money in escrow until the taxes are paid. In other contracts, the seller applies these
monthly payments against the principal bclaﬁce as they are received. At the time the seller
pays the property taxes, the principal balance of the land contract is increased by the amount
of the taxes paid. Further, REALTORS® should consider whether the party paying the taxes
should be required to provide evidence fo the other party that the taxes have been paid.

Fourth, the land contract must contain a provision requiring the seller to deliver

a warranty deed to the buyer upon the buyer’s perfformance to the terms of the land contract.
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restrictions, rights and easements of record as of the date of the land confract. In other
words, the seller is generally not permitted to place additional easements or other restrictions
against the properly during the term of the land contract. Obviously, the seller may also
except from the warranty any liens caused by the acts or omissions of the buyer during the
term of the land contract.

* Fifth, the land contract should specifically provide that fransfer taxes should be
paid by the seller when the seller delivers the deed to the buyer. Aliernatively, the provision
could provide that the buyer will deduct the amount of the transfer taxes from the final
installment(s) on the land contract and pay the transfer taxes when the buyer records the
deed.

Sixth, the land contract should contain provisions with respect to liability and
casualty insurance in the event of any damage during the term of the contract. lThe seller will
certainly want insurance in place on the property during the term of the land contract to
assure payment if the property is damaged, e.g., the house burns down. The land contract
should provide who will pay for the insurance {the seller or buyer) and what, it any, evidence
the party paying for the insurance shall provide to the other party. The party not paying for
the insurance may request to be an additional insured on the policy and/or to receive notice
in the event of cancellation of the policy.. The notice of cancellation would, for example,
profect a seller if a buyer failed to pay for insurance on the property, since it would give the

seller an opportunity to purchase his own insurance.




Michigan Association of REALTORS®
August 2009

Seventh, a provision should be included in the land contract whi;h specifies
whether the buyer can or cannot transfer its interest in the land contract without the prior
consent of the seller. As importantly, this provision should specify whether the buyer will or
will not remain liable under the land contract after the transfer.

The provisions for payment on a land contract should specify whether the buyer
can prepay installments owed on the land contract and/or prepay the land contract in full. If
a buyer wishes to be able to prepay installments, the words “or more” should follow the
statement of the amount of the monthly payment, e.g., “the remaining balance of
dollars to be paid in monthly installments of _ dollars or more.”

Eighth, in representing a seller, a REALTOR® may want to obtain a provision
which prevents a buyer from making any substantial changes to the property without the prior
consent of the seller. The reason sellers would want this provision is fairly straightforward. If
the sellers have sold their residence on land confract for $100,000, and the buyer seeks to
rebuild the entire interior of the residence, the sellers would have great interest in making
certain that the valué of the property did not end up diminished by the buyer’s actions. On
the other hand, a buyer may resist such a provision if it is believed that the seller may not be
reasonable in granting consent to any substantial changes to the property, por’ricﬁlorly if it is @
long-term contract. As a corollary, a seller will also wish a provision requiring the buyer to
maintain the property in good condition, réosonclbie wear dnd tear excepted, and to agree

not to commit “waste” on the property.
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Ninth, a provision should be included in the land contract regarding the seller’s
right fo place morigages on the property. It musf be remembered that the seller still has legal
tile to the property. If the seller is going fo be permitted to place a morigage on the
property, the contract typically provides that the mortgage amount shall not exceed the
balance owed under the fand contract. In addition, the contract typically provides that the
amount of monthly payments of interest and principal on the mortgage cannot exceed the
amount of monthly payments required under the land contract. These provisions are essential
in the event ’rhcn‘. the buyer wishes fo assume the seller’s .mor‘rgoge or is required fo step into
the shoes of the seller with respect to that mortgage.

Tenth, the buyer will obviously want to make certain that the seller can provide
marketable fitle fo the properly after the buyer's performance of the terms of the land
contract.  Thus, the purchase agreement would require the seller to provide a fitle
commiﬁnen’r evidencing marketable title and, thereafter, a title insurance policy. The land
contract would then contain a provision indicating that the buyer had received a fitle
insurance policy covering the property and that the buyer accepts the condition of the title as
disclosed in the policy.

Eleventh, the land contract should contain a provision granting the seller the
right to provide a written notice of forfeiture in the event the buyer defaults under the terms of
the land contract and granting the seller the right to forfeit the land contract. This provision
should also permit the seller fo exercise any other legal remedies available. Remedies in the

event of default will be discussed more fully below.
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REALTORS® representing sellers may wish to make certain that a provision is
included in the land contract acknowledging Th(;ﬁ' the buyer has purchased the property in its
“as is” condition. This cloﬁse could be very helpful for a seller in the event a dispute arises
during the term of the land contract with respect to the condition of the property. Unlike a
situation where a buyer purchases a property and receives a deed at closing, the buyer does
not have fo go to court fo iy to obtain financial leverage on the seller. Instead, the buyer
mdy siﬁply withhold or claim to deduct from installment payments on the land contract, the
amount of any clcrimed damages.

Finally, a provision should be included in the land contract indicating that @
memorcmdurﬁ of land contract will or will not be recorded with the register of deeds upon the
execution of the land contract.

MEMORANDUM OF LAND CONTRACT

As indicated obove, land contfracts and memorandums of land contracts can
be recorded with the register of deeds. Typically, it is not in the inferest of either the seller or
the buyer to have the actual land contract recorded with the register of deeds, thus making
the terms of the land contract available to the entire world. An alternative is @ memorandum
of land contract. A sample form of memorandum of land contract is attached to this article
as Exhibit B. As can be seen, the memorandum of land contract does not disclose any of the
financial terms of the land contract. However, there can be competing interests between the

seller and a buyer as to whether even a memorandum of land contract should be recorded.
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A simple hypothetical will demonstrate why af times sellers will fiercely resist the
recording of memorandum of land contract. Assume Seller Brown sells her property on land
contract to Buyer Green. The land contract calls for a term of five (5) years, at which time the
remaining balance shall be paid in the balloon payment. In the middle of the third year,
Seller Brown does not receive a poymen’r.from Buyer Green. Seller Brown has been relying
on those payments to pay the underlying mortgage on the property sold to Buyer Green.
Seller Brown visits the property and finds that it is vacant. Buyer Green has left a note in the
kitchen indicating that he is moving out, leaving the country and will not be making any
further payments on the land contract. Seller Brown immediately lists the property for sale. A
new buyer is found for the property who Will purchase it using conventional financing.
Unfortunately, the sale cannot proceed forward prompily, as the title company lists, as a
requirement in a title commitment, that the memorandum of land coniract memorializing the
sale of a property of Buyer Green, either be discharged or an action to forfeit Buyer Green’s
interest or- quiet title action be prosecuted to eliminate the inferest reflected in the
memorandum of land contract.

A simple hypothetical will also demonstrate why buyers should insist that a
.memorcmdum of land contract be recorded evidencing their equitable fitle in the property.
Assume Buyer Green purchases property from Seller Brown on the land contract, which calls
for three {3) years of installment payments and then a balloon payment. A memorandum of
land contract is recorded with the register of deeds to evidence Buyer Green’s inferest in the

property. Buyer Green faithfully makes installment payments for three (3) yeors' and arranges

11
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for conventional financing to pay the balloon. Immediately prior to closing, it is discovered
that during the second year of the land contract, a judgment was entered against Seller
Brown and the judgment now appears to be a lien on the legal title of Seller Brown. Since a
memorandum of land contract was recorded, the judgment lien is subordinate to Buyer
Green’s interest in the real estate. He .mc:y purchase the property free clear of the judgment
‘lien. In the absence of the memorandum of land contract, Buyer Green’s inferest in the
properly would be subordinate to the judgment lien. This would be a serious problem if the
balance owed on the land contract was less than the judgment lien amount. (If the judgment
lien was smaller than the balance owed, Buyer Green could commence a legal action against
the judgment lienor and the seller to obtain direction from a court as to who should receive
what part of the balloon payment.)

It should be noted that tax liens generated by a seller asserted against the
property after the date of recording of the memorandum of land contract would also be
subordinate to Buyer Green’s interest in the property. Again, Buyer Green would typically
handle this situation by commencing litigation to obtain direction from the court as to who
should be paid what part of the balloon payment owed to Seller Brown.

REMEDIES FOR DEFAULT BY BUYER

If buyers fall behind on the installment payments on their land contract, fail to
timely pay properly taxes (as required to do under the contract) or otherwise default on the
land contract, there are essentially three (3) remedies available to the seller. Each of these

remedies differs both in terms of time and cost to pursue and possible outcomes.

12
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1. Foreclosure through the Circuit Court.

If the seller definitively wishes to end the relationship with the buyer, i.e., cause
the buyer to either pay off the land contract in full or terminate the land contract, then the
seller will have fo pursue foreclosure proceedings through the circuit court.  Moreover, this
remedy is the only remedy that will permit a seller to obtain a deficiency in the event that the
property value is less than the balance owed on the land contract. Unfortunately, unlike with
a mortgage, a land contract seller cannot pursue the foreclosure of the land contract by
advertisement {i.e., publish a notice of foreclosure for four weeks in a countywide newspaper
and then hold a foreclosure sale), as such a process is not authorized under Michigan law.

The pursuit of foreclosure on a land contract in the circuit court is extremely
costly and time consuming. It should be pursued only if a seller has defermined that the
buyer is collectible for any deficiency judgment and/or has the ability to pay off the entire
balance of the land contract.  Even if the buyer does not choose to effectively defend the
foreclosure action in the circuit court, it will take a minimum of ten months to foreclose the
|dnd contract and obtain possession of the property. Michigan law provides that a circuit
judge shall not order property which is subject to the land contract to be sold for at least three
(3) months after the filing of the complaint for foreclosure of o land contract.
MCL 600.3115. Thereatter, assuming the property is a typical s.ingle family residence, there
is a six (6) month redemption period during which the buyer may continue to occupy the

property without payment of any kind to the seller.

13
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If the buyer chooses to contest the foreclosure of the land contract, it is typically
through the assertion of a counterclaim in the circuit court alleging that the seller used fraud
to induce the buyer fo enter into the land contract and/or the seller is otherwise not entitled to
foreclose the property. If this occurs, it is not possible to predict how long the litigation would
last. The length of the litigation would be dependent in large part on the docket of the
specific court, the attitudes of the specific judge, and the resources of the buyer available to
prolong the litigation.

For these reasons, it is extremely seldom that a seller seeks to foreclose a land
contract in the circuit court. Again, typically this course of action only occurs when the buyer
is either collectible for any deficiency and/or it is anticipated that the buyer will have the
desire and the wherewithal to obtain a mortgage and pay off the land coniract.

2. Forleiture through the District Court.

The procedure generally followed by sellers is the forfeiture process through a
Michigan district court. The forfeiture process allows the purchaser to stop the process by
-simply paying past due installments and any other past due obligations. If the buyer does not
cure the default, the buyer’s interest in the property is forfeited and the seller regains
possession. The seller is not entitled to any money judgment. This procedure is only
available to sellers if their land contract specifically provides for forfeiture, i.e., gives the
sellers the right to declare forfeiture in the event of the non-payment of monies required to be
paid under the contract or any other material breach of the contract. A seller begins the

forfeiture process in the district court by sending a written notice of forfeifure. The State of
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Michigan provides a specific form for this noticé. The notice of forfeiture may be either
personally delivered to the buyer or mailed to the buyer by first class mail addressed to the
last known address of the buyer.

A complaint is then filed with the district court, again on a form provided by the
Sfcn‘e of Michigan. Thereafter, under Michigan law, the proceeding is to be held within fifteen
(15) days to forleit the land contract, provided that the summons is served on the buyer not
less than ten (10} days before the date set for trial. As a practical matter, most district courts
are simply foo busy fo schedule a trial date within fifteen (15) days from the date of issuance
of a summons.

Buyers can demand a trial by jury if there is anything to argue about and if they
have the resources to do so. Ultimately, the court will determine any past due amounts owed
by the buyers under the ferms of the land contract. In most instances, the judgment for
possession will be enforced by a writ of restitution, which shall not be issued until ninety {90)
days after the entry of ’rh;? judgment, assuming more than 50% of the purchase price in the
land contract remains to be paid. (If less then 50% of the purchase price of the land contract
remains to be paid, then the writ of restitution will issue six (6) months after the date of enfry
of the judgment for possession.) If the buyer pays the amount set forth in the judgment of
possession during the 90-day period, plus any amounts accruing on the land contract during
the 90-day period, then the land con’rra;’r continues in full force and effect.

If the buyer fails o pay the amount set forth in the judgment of possession

during the typical ninety (90) day period, upon issuance of the writ of restitution, the land

15




Michigan Association of REAL.TORS®

August 2009

contract is forfeited and the seller may regain possession of the premises. However, it is
important for a seller to understand that the buyer has no further financial obligation to the
seller. In other words, if af the time the judgment of possession was entered, the buyer owed
$4,000 in the form of four (4) unpaid monthly installments of $1,000 and the buyer
remained in the possession of the property during the ninety {20} day period, the seller is nof
entitled to $7,000. In sum, under Michigan law, a forfeiture action is designed to provide
greater speed in pursuing a defaulting buyer, but less potential financial gain for the seller.

3. Breach of Contract in the Circuit Court.

Upon the default by a buyer in a land contract, a seller may decide not to
| pursue either foreclosure or forfeiture. Instead, the seller may decide to simply sue the buyer
for b_rec!ch of contract. In this instance, the seller will not pursue any claim to the property
subject to the land coniract, but instead will ask for the money owed. A simple hypothetical
will demonstrate how this could occur.

Assume Seller Brown sells 123 Elm Street to Buyer Green on land contract for
$125,000 with $20,000 down and the remainder in monthly payments amortized over thirty
(30) years with a five (5) year balloon. Upon closing, Seller Brown moves fo Florida. During
the third year of the land contract, the payments from Buyer Green cease. Selier Brown,
being unable to get in touch with Buyer Green, travels back to Michigan. When she arrives
in Michigan, she discovers that her house at 123 Elm Street is now a vacant [ot. _She was
unaware that the property had been tagged by the City and eventually torn down by the City.

The land subject to the land contract is now worth only a few thousand dellars.

16
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It Seller Brown determines that Byyer Green is collectible at least in pari, she
may initiate an action in the circuit court for money damages.

DUE-ON-SALE CLAUSES

A due-on-sale clause is a clause in @ mortgage which permits the lender to
declare a default, accelerate the debt and foreclose the mortgage in the event the seller
conveys or transfers an inferest in the properly subject fo the morigage without the prior
written consent of the lender. Uniil otherwise advised by a lawyer for the seller, REALTORS®
should always assume that a mortgage on the seller’s property has a due-on-sale clause.
Further, it should be understood that a s.ale on land contract, without the consent of the
|eﬁder, would permit a lender to exercise its rights under the due-on-sale clause. Thus, sellers
seeking to sell their property on land contract subject to an existing morigage should seek fo
obtain the consent of their len&er.

In the early 80s, there was a significant dispute carried out in the cours, in
Congress and in the executive branch as to the enforceability of due-on-sale clauses.
Ultimately, the uncertainty was resolved and due-on-sale clauses are now clearly enforceable.
This wds accomplished through legislation passed by the Michigan Legislature.
MCL 445.1627 provides: |

Each contract for the sale or transfer of residentiol property

which is subject fo a mortgage shall provide in boldface type

subs’ronﬁally as follows:

‘Seller understands that consummation of the sale or transfer of

the properly described in this agreement shall not relieve the
seller of any liability that seller may have under the morigage(s)

17
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to which the property is subject, unless otherwise agreed to by
the lender or required by law or regulation.’

Most forms of purchase agreemenfs no longer contain the language specified in
MCL 445.1627, simply because due-on-sale clause enforcement has been a non-issue for
over twenty (20) years. It may be time to put the clause back in purchase agreements as
required by law.

MCL 445.1628 provides:

(1) A lender who knowingly enforces or aftempts to enforce a
due-on-sale clause in violation of this act shall be liable for a
civil fine not to exceed $5,000.00 for each offense. The attorney
general or a prosecuting attorney may bring an action fo recover
a civil fine under this section.

(2) Any person licensed to do business in this state who, while
carrying on that business, knowingly advises a person selling or
transferring property securing a residential window period loan
not to notify a lender as required by section 3 or who knowingly
otherwise aids or assists a person in evading the enforcement of
a due-on-sale clause enforceable under this act shall be liable
for a civil fine not to exceed $5,000.00 for each offense and
shall be subject to revocation of his or her license.

(3) The attorney general, a prosecuting attorney, or any other
person may bring an action for 1 or both of the following:

(@) A declaratory judgment that a method, act, or practice
violates this act.

(b) An injunction to enjoin a lender, real estate broker, or real
estate salesperson which is engaging or is about to engage in a
method, act, or practice which violates or would violate this act.

{4) In addition to any other remedy provided by this act, a person
who suffers loss as a result of a violation of this act may bring an
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action to recover actual damages or $250.00, whichever is

greater, together with reasonable atiorneys' fees.

Subsection (2) specifies that any licensee “who knowingly otherwise aids or assists a person in
evading the enforcement of @ due-on-sale clause enforceable under this act shall be liable
for a civil fine not fo exceed $5,000.00 for each offense and shall be subject to revocation of
his or her licen;e.” T.his provision does not require REALTORS@ fo act as the due-on-sale
clause police. There is no affirmative obligation on the part of @ REALTOR® to contact the
sellers’ lender to make sure it has been provided notice or fo otherwise coerce the sellers into
contacting their lender to obtain consent to a |ond contract sale. A REALTOR® simply must
not aid or assist a person in evading enforcement of a due-on-sale clause.

It is recommended that any sellers contemplating a sale on land contract or a
conveyance subject fo a purchase money morigage be advised in writing that they should
notify their lender to seek consent to the sale. This writing should be in a form such that the
REALTOR® can demonstrate, if ever necessary, that he or she specifically advised the sellers
that their morigage may contain a due-on-sale clause and that they should contact their
lender to obtain consent to the sale.

PURCHASE MONEY MORTGAGE MORTGAGES
By statute, a purchase money mortgage means a mortgage secured by a first or

junior lien retained by a seller of real property fo secure all or part of the purchase price of

the property. MCL 438.31¢(7){a).
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A form of purchase money mortgage is attached to this arficle as Exhibit C.
| Optionally, any seller taking a purchase money mortgage ’ré secure payment of the purchase
price by buyer should have a mortgage form reviewed by his or her lawyer. 1t is essential for
the protection of the seller that the purchase money mortgage contain many of the key
provisions discussed above with respect to land contracts. In addition, a purchase money
mortgage should also contain a provision granting the seller the right fo foreclose the
property by advertisement.

| The fundamental difference between a land contract and a purchase money
morigage is that the buyer receives legal title at closing and the amount owed to the seller is
secured by the mortgage. With a purchase money mortgage, the debt owed to the seller is
evidenced by a promissory note. A sample form of note is attached as Exhibit D.

With a purchase money mortgage, there is no remedy available to a seller
similar to the forfeiture proceedings for a land contract. The remedies available to the seller
with a purchase money rﬁorigoge are the same as those available to any conventional
lender. The selier may foreclose the property by advertisement and then sue the buyer for any
deficiency, i.e., where the amount is bid at the foreclosure sale is less than the.amount owed.
Alternatively, the seller may foreclose the mortgage in the circuit court. This is not typically
done, as it requires too much time and expense.

USURY
With seller financing, there will always be an issue as to what interest rate the

seller will charge on the indebtedness, whether it is evidenced by a land contract or a
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promissory nofe secured by a mortgage. Specific limitations are imposed on how much a
s.eller may charge as interest in those situations. REALTORS® should not attempt to provide
expertise on interest limitations as the civil penalty for a violation is extremely onerous, e, a
loss of payment of any interest on the remaining indebtedness. Thus, any questions on usury
or the permissible interest rate should be referred to an attorney.

There are a few “safe harbors” which are available:

First, there is no question that an individual seller on land contract can charge
a rate of interest not to exceed eleven percent (11%) percent per annum. MCL 438.31c(6).
Further, a seller taking a purchase money mortgage may also charge a rate of interest not to
exceed eleven percent (11%) per annum. MCL 438.31¢(7).

Second, the parfies to a land contract or morigage may provide for an
adjustable rate of interest up to eleven percent {11%). However, as a pracfical matter, this is
not recommended. Fierce battles have been fought over the years trying fo decipher and
apply variable interest rate formulas generated by sellers and buyers.

- Third, the parties to indebtedness of $100,000 or more, the bona fide primary
security for which is a lien against real property other than a single family residence, or to a
land contract of the same amount and nature; may agree in writing for the payment of any
rate of interest. Obviously, there can be some dispute over which type of real property would
be covered. REALTORS® involved, for example, in a sale on land contract of a 200-acre
farm, upon which there is a two-story farmhouse, would.be well advised to seek an opinion of

a lawyer if a rate of interest in excess of eleven percent (11%) is going to be charged.

21




Michigan Association of REALTORS®
August 2009

There are other rules regarding usury which apply fo interests on a land
contract. If a REALTOR® finds himself in a situation where interest is going to be calculated
and adjusted based on some unconventional method, he should seek guidance from
someone knowledgeable in this area. For example, if the land contract provided for a rate of
interest added in advance or called for the calculation of inferest on the land contract to be
computed on some basis other than unpaid balance, it is most likely that the land contract
and the colculo’rién of interest will violate the law. MCL 438.31¢(9).

LEASES WITH OPTIONS TO PURCHASE

Lease with options to purchase are another method for seller financing. MAR
previously provided an arficle on leases with options 1o purchqse in 2008. The contents of
that article are reprinted here for ease of reference and to make sure that all types of seller
financing tools are included within this article.

I, Crafting a Proper Option to Purchase

An option to purchase gives the holder the right to elect fo purchase a property
at a particular price. In other words, an option is an irrevocable offer to sell a property for o
particular period of time. If the option is exercised, it must be executed prior to its stated
expiration date. Unlike time deadlines in other contracts, ?rodiTiénolly Michigan courts have
strictly enforced time deodlines in option contracts. This is true for the other terms of an
option contract as well. So, for example, if an option pfovides that you must exercise the
option by hand de.livering written notice to the seller, do not attempt to exercise your option

via email.
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An option should be effective upon its exercise. It should not require parties to
execute a separate purchase agreement. Because of this, an option contract should spell out
the essential terms of the purchase — e.g., title insurance requirements, commission
obligations, inspection requirements, tax proration methods, etc. Without these provisions,
the option may be difficult to enforce. If, for example, | have an option o buy your home for
$200,000, but we have not agreed upon the other essential terms of pQrchose, then rather
than attempt to draft these additional terms on our behalf, a court may simply find the
agreement to be unenforceable. A sample form of option clause for a lease agreement is
attached as Exhibit E.

It is typical, but not necessary, for some portion of the rental payments received
during the term of the lease fo be applied toward the purchase price in the event the option is
exercised. Option fees are typically forfeited in the event the opfion is not exercised. Again,
however, this is a matter subject to negofiation.

In order to encourage a fenant to make fimely rental payments during the term
of the lease, a seller may wish to consider including a clause that provides that the fenant’s
purchase rights will automatically terminate in the event of a default (or a series of defaults)
under the lease.

2. Memorandums/Recording

To protect their rights in a home as against subsequent purchasers, persons

.holding an option fo purchase will want fo have an interest of record with the appropriate

register of deeds. While the option itself may be recorded, oftentimes parties prefer to record
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a memorandum which simply acknowledges the existence of the option, but does not make
the terms of such contract a matter of public record. A sample memorandum of option is
attached as Exhibit F. A party may wish to omit notary blocks from the option agreement
itself in order to prevent the other party from later recording the instrument.

3. Due-on-Sale Issues

Most, if not all, residential mortgages contain a due-on-sale clause which
requires that a mortgage be paid off if there is a change in ownership. Federal law
specifically provides that due-on-sale clauses are enforceable by federally regulated lenders.
Other lenders are governed by the somewhat more complicated Michigan statute. As a
general rule, REALTORS® should assume that a mortgage contains a due-on-sale clause and
that it is enforceable.

A typical due-on-sale clause provides something like this:

If all or any part of the property is transferred without the

lender’s prior written consent, the lender may require all sums

secured thereby immediately due and payable.

Whether a due-on-sale clause is ’rriggéred by a lease/option may depend on
the specific language of the due-on-sale clause and/or the terms of the lease/option itself.
Many morigages expressly provide that specific types of leases and/or leases/options will
trigger the due-on-sale clause. Others provide generally that the clause applies in the event
of a transfer of any interest in the property.

Commentators often point out that there are no federal or state statutes that

make it a crime to violate a due-on-sale clause. It is simply a contractual obligation pursuant
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to which if the lender discovers the transfer, it may choose to call the loan. While this is
certainly true, REALTORS® should never advise a client as to whether a particular due-on-
sale clause covers lease options or whether it is likely that the lender will discover the transfer
and call the loan. While it is not against the law to violate a due-on-sale clause, it is against
the law for a person who is licensed fo do business in this state to knowingly assist a person in
evading the enforcement of a due-on-sale clause. MCL 445.1628(2). A real estate licensee
can be fined up to $5,000 for each offense and be subject to revocation of his license for a
violation of this law. Sellers should be advised that it is almost certain that their mortgage
contains such a clause and that they should discuss this matter with an attorney before
proceeding forward with a lease/option agreement.

4. Principal Residence Exemption and Other Property Tax Issues

A home that is leased does not qualify for the principal residence exemption
(previously known as a “homestead exemption”). As a result, a homeowner who leases his
home may experience a significant property tax increase.

Moreover, a lease option will be a transfer subject to the “pop up” tax if the
lease is for more than 35 years (including all renewal options) or if the option price is not
more than 80% of the propery’s projected value af the end of the lease.

if the tenant defaults and the lease is terminated, the homeowner will not be
able fo resurrect his homestead exemption. Once the home is leased, the homestead
exemption is forever Jost unless a homeowner moves back into his home and reestablishes it

as his principal residence. Returning to the home will not, however, help a homeowner
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whose taxable value has been adjusted as a result of a lease/option. A homeowner who
moves back info his house oﬁer suffering through a bad tenant may, with time, be able to
reestablish his homestead exemption, but will not be able to reestablish the taxable valve as
the value that was in place prior to the lease/option.
5. Local Rental Ordinance Issues/Restrictions
Persons who wish to rent their homes should check with their local government
to determine whether there are any required permits, licenses, inspections or fees. There may
also be applicable subdivision or condominium restrictions of record that prohibit or restrict
rentals. And there may be unique issues depending upon the location of the property. For
example, the City of East Lansing has an ordinance pursuant to which rentals are prohibited
in cerfain areas within the Ci’r\‘/. Over the years, the City of East Lansing has also settled many
code violation matters by imposing a “consensual” deed restriction which prohibits any future
rentals of that particular home. The only way fo know about leasing restrictions is to contact
the municipality and also to obtain a title search.
6. Insurance Issues
Many insurance policies require continued owner occupancy. While obviously
there are policies available for leased homesf the premium is typically higher. Homeowners

should discuss this issue with their insurance agent before they lease the home. A seller who

does not address this issue who suffers a fire or other casualty may end up with a denied

claim. While the cost of insurance may be passed onto a fenant, the homeowner will want to
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make sure that he is protected by obtaining the coverage himself and collecting
reimbursement from this tenant.
7. Financial Risks to Owners and Tenants
. Atenant with an option to purchase will want to make certain that the

homeowner does not owe more on his house than the option price. Similarly, if the
homeownér/iondéwner is responsible for paying taxes and insurance, the tenant will want to
make certain that these items are current. These concerns are pcﬁiculquy important where
the tenant will have a significant investment in the property by the time the option is exercised.

The homeowner, on the other hand, will want to take steps o protect his
investment should the fenant be unwilling or unable o exercise the option to purchase. A
homeowner typically will want control over the extent and nature of any renovations made to
the home before the home is actually sold. Likewise, the homeowner will want control over
sublets and assignments of the lease/option rights.

CONCLUSION

REALTORS® who were in the business in the early 1980s were well acquainted
with the seller financing tools described in this article. Fortunately or u'n.fon‘unofely, there has
been little reason for that knowledge fo be passed down over the past twenty vears. It would
now appear incumbent upon all REALTORS® to become acquainted with these tools as it
would appear that they will receive widespread use at least until lenders begin lending money

again based upon reasonable terms and reasonable appraisals.
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EXHIBIT A

LAND CONTRACT
THIS LAND CONTRACT is made as of the day of , 20
between (“Seller”}, whose
address is , and

(“Purchaser”), whose address is

_ In consideration of the mutual covenants herein contained, it is hereby agreed as
follows:

1. Property. Seller hereby agrees to sell and convey to Purchaser a certain parcel
of land (the “Premises”), located in the Township/City of ,
County of , State of Michigan, commonly described as

and legally described on attached Exhibit A.

2. Price and Terms of Payment. Purchaser agrees to buy the Premises and to pay
Seller the sum of $ (the “Purchase Price”) as follows: $ on signing
this Contract, the receipt of which is acknowledged, and the remaining balance of
b to be paid in monthly installments of $ or more, including
interest which shall accrue at the rate of percent (%) per annum over
() years commencing on , 200 and on the first day of each month
thereafter unitil , 20, ot which time the entire balance of

principal and accrued interest shall be due and payable.

Purchaser may prepay this Contract in whole or in part af any fime. Partial
prepayments shall be applied to payments due hereunder in the inverse order of their
maturity.

3. Late Payments. Any payment of principal and interest not paid when due shall
be assessed a one-time late charge of five percent (5%) and in addition shall bear interest af
the rate of percent %) per annum. :

4.  Possession. Possession of the Premises shall be delivered to Purchaser at

Closing, subject only to:

5. Condition of Premises/Repairs/Improvements. Purchaser has examined the
Premises and is accepting such in their “as is” condition. Purchaser covenants to maintain
the Premises in a good condition as they are at the date hereof, reasonable wear and tear
excepted, and not to commit waste, remove or demolish any improvements thereon or
otherwise diminish the value of Seller’s security, without the written consent of Seller.
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é. Condition of Title. Purchaser has received a fitle insurance policy covering the
Premises and agrees to accept as marketable the title disclosed thereby.

7. Insurance.  Purchaser shall carry liability and casualty insurance on the
Premises with companies and in amounts acceptable fo Seller, naming Seller as additional
insured and shall provide Seller with evidence thereof. Any such policy shall require ten (10)
days’ prior written notice of cancellation to Seller.

8. Taxes. Purchaser shall enter the Premises for taxation in its name and shall
pay, prior to the imposition of any interest or penalty, all taxes and assessments which
become a lien on the Premises after the date hereof. Any special assessment may be paid in
installments if permitted by the taxing authority.

9. Insurance and/or Tax Default. If Purchaser defaults in making any required
payments of taxes, assessments or insurance premiums within fen (10) days after Seller’s
wriften demand, Seller may pay same, including any interest or penalty, and the amount so
paid shall be due at once, shall be added to the unpaid balance of this Contract, and shall
be a lien on the Premises.

10.  Disposition of Insurance Proceeds. During this Contract, any proceeds from a
hazard insurance policy shall first be used to repair the damage and restore the Premises. If
the insurance proceeds exceed the amount required for repairing or rebuilding, the excess
shall be applied first toward the satisfaction of any existing defaults under the terms of this
Contract and then as a prepayment upon the principal balance owing, without penalty,
notwithstanding any other provision herein to the contrary. The prepayment shall not defer
the time of payment of any remaining payments required under paragraph 2 hereof.

11.  Conveyance. Upon full performance of Purchaser’s covenants hereunder,
Seller shall deliver to Purchaser a warranty deed, excepting only from the warranty,
restrictions, rights and easements of record on the date hereof, taxes which Purchaser is
obligated to pay and defecis of title due to the acts or omissions of Purchaser. The deed shall
convey the Premises to Purchaser or, at its option, o such other entity as Purchaser may
designate. Transfer taxes due and owing shall be paid by Seller.

12.  Assignment. Purchaser may not transfer its interest in this Contract or the
Premises without the prior written consent of Seller. Furthermore, no transfer of the Premises
by Purchaser shall release Purchaser from liability to Seller except in the case of explicit written
release by Seller.

13.  Seller’s Right to Mortgage. Seller reserves the right to convey its interest in this
Contract. In addition, Seller may place one or more morigages on the Premises, provided
that at no time shall the total amount secured by such mortgage(s) secure more than the
balance owing under this Contract, nor shall the total amount of the payments of interest and
principal on such debt(s) exceed the payment amounts hereunder.
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14.  Enforcement on Default.

a. if Purchaser defaults in making any payment required hereunder or
commits any other material default of this Contract, Seller may give Purchaser written
notice of forfeiture of this Contract in the manner prescribed by law. If default is not
cured within such time as is permitted by law, said Contract shall be forfeited to Seller.
All payments made on said Contract shall belong to Seller as stipulated damages for
breach of said Contract and Purchaser and all persons holding possession under it
shall be liable to be removed from possession of the Premises in any manner provided
by law.

b. Notwithstanding the provisions of the preceding paragraph 14{(a), Seller
may elect to pursue any other legal or equitable remedy which Seller may have
available to it in consequence of Purchaser’s default hereunder. Seller also has the
right fo declare the entire balance of principal and m’reres’r immediately due and
payable after default by Purchaser. :

15. Time is of the Essence/Notice. It is hereby expressly agreed that time is of the
very essence of this Contract. It is further agreed that all notices shall be conclusively
presumed to be served upon the parties hereto when deposited in the United States mail,
enclosed in an envelope with postage fully prepaid thereon, addressed to such party at the
address given in the heading of this Contract or at such other address as may be specified in
writing, from time to time.

16.  Compliance/Indemnification.  Purchaser will comply with all laws and
regulations applicable to the Premises and will promptly notify Seller of receipt of any notice
of a violation of any such law or regulation. Purchaser will indemnify and hold Seller
harmless from and against any and all claims, losses and liabilities caused by Purchaser’s
breach of this paragraph.

17. Record Interest. Neither party may record this Contract. At the request of
Purchaser, Seller will execute @ Memorandum of Land Contract for the purpose of providing
record notice of Purchaser’s interest in the Premises.

18.  Additional Provisions.
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IN WITNESS WHEREQF, the said parties have executed this Land Contract as of the
day and year first written above.

PURCHASER: 7 SELLER:
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EXHIBIT B

MEMORANDUM OF LAND CONTRACT

THIS MEMORANDUM OF LAND CONTRACT is entered into as of this _day of
20___, by and between ,
whose address is
(“Seller”) and , whose address is
(“Purchaser”).
WITNESSETH:

WHEREAS, Purchaser and Seller have entered into a Land Contract and desire to enter
into this Memorandum of Land Contract to give record notice of the existence of the Land
Contract,

NOW, THEREFORE, IN CONSIDERATION of the premises and other good and

valuable consideration, the Seller acknowledges and agrees that the following described
Property situated in the City/Township of , County of , State
of Michigan, was sold to the Purchaser on'land contract.

LEGAL DESCRIPTION

The purpose of this Memorandum of Land Contract is to give the record notice of the
existence of the aforesaid Land Contract.
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IN WITNESS WHEREOF, the parties have entered into this Memorandum of Land

Contract as of the day and year first above written.

SELLER:

STATE OF MICHIGAN )
' ) ss.
COUNTY OF )
Acknowledged before me, in County, Michigan on this day of
2009, by : :
, Notary Public
County, Michigan
My Commission Expires:
PURCHASER:
STATE OF MICHIGAN )
) ss.
COUNTY OF )

Acknowledged before me, in

2009, by

County, Michigan on this day of

Drafted by and when recorded return fo:

, Notary Public
County, Michigan

My Commission Expires:




EXHIBIT C

PURCHASE MONEY MORTGAGE

1. Date. The date of this Mortgage is

2. Parties. “Mortgagor” shall mean the buyers,

and , husband and wife, whose address is
. “Mortgagee” shall mean the sellers,
and , husband and wife, whose address
is
3. Mortgage and Warranty of Property. Morigagor mortgages and warrants to

Mortgagee the “Property” described on aftached Exhibit A. The Property shall include land
together with all of the improvements now or hereafter erected on the land.

4. Debt Secured. This Mortgage secures repayment of a purchase money note
given by Mortgagor in the amount of Dollars ($
) (the “Note”) which shall be referred to in this Mortgage as the “Debt.”

5. Title to Property. Morigagor covenants that Mortgagor is the lawful owner of
the Property and has the right to mortgage, grant and convey the Property, and that
Mortgagor will warrant and defend the title to the Property against all claims and demands.

6. Payment of Debt and Performance of Obligations. Mortgagor shall promptly
pay the Debt when due, whether by acceleration or otherwise. Mortgager shall promptly
perform all obligations fo which it has agreed.

7. Taxes, Assessments, Charges. Mortgagor shall pay when due, and before any
interest, collection fees or penalties shall accrue, all real estate taxes, special assessments,
water and sewer charges, or other governmental charges and impesitions levied or assessed
with respect to the Property.

8. Insurance. Until the Debt is fully paid, Mortgagor shall keep the buildings and
other Property improvements constantly insured for Mortgagee’s benefit against fire and other
hazards and risks customarily covered by the standards form of extended coverage
endorsement available in Michigan, and against other hazards as the Mortgagee may require
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from time to time. The amount of insurance shall be sufficient to pay off the Debt in the event
of a loss requiring the insurance company to pay the policy limit. All insurance policies shall
include the Mortgagee as named insureds, shall include loss payable clauses in favor of the
Mortgagee, and shall be noncancellable except upon giving the Mortgagee at least thirty (30)
days’ prior written nofice. If the Mortgagor fails to pay insurance premiums, the Mortgagee
at its option may pay the premiums and the amounis paid shall become a part of the Debt.
In the event of loss or damage, insurance proceeds shall be paid only to the Morigagee. No
such loss or damage shall itself reduce the Debt.

9. Waste. The Mortgagor shall keep the Property in good order and repair, and
the Mortgagor expressly agrees that it will not do or permit waste on the Property not do any
other act whereby the Property will become less valuable, or the lien of this Mortgage may be
impaired. Failure of the Mortgagor to pay any taxes or assessmenis assessed against the
Property or any premiums payable with respect to any insurance policy covering the Property,
shall constitute waste, as provided by Act No. 236 of the Michigan Public Acts of 1961, as
amended (MCL 600.2927).

10.  Reimbursement of Mortgagee’s Advances. If the Mortgagor fails to perform iis
obligations under this Mortgage, or if any action or proceeding is commenced which
materially affects the Morigagee’s inferest in the Property, then the Mortgagee, at ifs sole
option, may make appearances, disburse sums, and take action as they deem necessary to
protect their interest (including, but not limited to, disbursement of reasonable attorneys’ fees
and entry upon the Propery to make repairs). Any amounts disbursed pursuant to this
paragraph shall become additional Debt.

11.  "Condemnation. Morigagor assigns to Mortgagee all sums af any fime
awarded to Mortgagor in connection with any condemnation or other taking of the Property,
or any part of the Property, or for a conveyance in lieu of condemnation. These sums will be
credited to the Debt and will be applied to the last maturing installments.

12, Default, Power of Sale, Remedies. Upon default in payment of the Debt, or
upon default by the Mortgagor in any promise or agreement in this Mortgage, the Mortgagee
shall have all remedies afforded by law and equity, including, but not limited to, the power fo
sell the Property af public auction pursuant to law, and out of the proceeds to retain all sums
due the Morgagee, including the costs of the sale and reasonable aftorneys’ fees, rendering
any surplus to the Mortgagor. All rights and remedies are distinct and cumulative to any
other right or remedy under this Mortgage, or afforded by law or equity, and may be
exercised concurrently, independently, or successively.

WARNING: THIS MORTGAGE CONTAINS A POWER OF SALE AND UPON
DEFAULT MAY BE FORECLOSED BY ADVERTISEMENT. IN  FORECLSOURE BY
ADVERTISEMENT AND THE SALE OF THE MORTGAGED PREMISES IN CONNECTION
THEREWITH, NO HEARING IS REQUIRED AND THE ONLY NOTICE REQUIRED IS THE




PUBLCIATION OF NOTICE IN A LOCAL NEWSPAPER AND THE POSTING OF A COPY OF
THE NOTICE ON THE MORTGAGED PREMISES.

WAIVER: MORTGAGOR HEREBY WAIVES ALL RIGHT UNDER THE CONSTITITUION
AND LAWS OF THE UNITED STATES AND UNDER THE CONSTITITUION AND LAWS OF
THE STATE OF MICHIGAN TO A HEARING PRIOR TO SALE IN CONNECTION WITH THE
ABOVE-MENTIONED  FORECLOSURE BY ADVERTISEMENT AND ALL NOTICE
REQUIREMENTS EXCEPT AS SET FORTH IN THE MICHIGAN STATUTE PROVIDING FOR
FORECLSOURE BY ADVERTISEMENT.

13.  Due on Sale. i all or any part of the Property or any interest in the Property is
transferred without the Mortgagee’s prior written consent, the Morigagee may, at its sole
option: (a) declare the Debt to be immediately due and payable; and/or (b) deal with a
successor in inferest with reference to this Mortgage in the same manner as with the
Mortgagor, without in any manner discharging or otherwise affecting the Mortgagor’s liability
under this Mortgage, or the Mortgagor’s liability upon the Debt.

14,  Change in Law. If the enactment or expiration of any law has the effect of
either rendering this Mortgage or the Debt unenforceable according to their terms, or
rendering all or part of the Debt uncollectible, or diminishing the value of the Mortgagee’s
security, then the Mortgagee at its sole option may declare the Debt to be immediately due
and payable.

15. Miscellaneous. Any forbearance by the Mortgagee in exercising any right or
remedy under this Mortgage or afforded by law or equity, shall not be a waiver of or preclude
the exercise of any other right or remedy. This Mortgage shall be binding upon the
Mortgagor and its successors and assigns, and any subsequent owners of the Property, and
all of the covenants in this Mortgage shall inure to the benefit of the Morlgagee, its
successors and assigns. This Mortgage shall be governed by the laws of the State of
Michigan. [ any provision of this Mortgage is in conflict with any statute or rule of law or is
otherwise unenforceable for any reason whatsoever, then such provision shall be deemed null
and void to the extent of such conflict or unenforceability and shall be deemed severable
from but shall not invalidate any other provisions of this Morfgage. Any default by the
Mortgagor under the terms of any other agreement with the Mortgagee, shall be a default
under this Mortgage. The headings in this Mortgage are for convenience of reference and
shall not limit or affect the meaning. In the event of foreclosure of this Mortgage or the
enforcement by the Mortgagee of any other rights and remedies under this Mortgage, the
Mortgagor waives any right available in respect to marshaling of assets which secure the Debf
or to require the Mortgagees to pursue its remedies against any other such assets. Upon the
request of the Mortgagee, the Mortgagor shall execute, acknowledge and deliver any and all
- such further conveyances, documents, mortgages and assurances, and do or cause to be
done all such further acts, as the Mortgagee may reasonably require to confirm and protect
the lien of this Morigage.




IN WITNESS WHEREOF, the Mortgagor has duly signed this Mortgage, effective as of
the date specified in Paragraph (1) above.

MORTGAGORS/BUYERS:
STATE OF MICHIGAN )
) ss.
COUNTY OF _ )
The foregoing instrument was acknowledged before me this day of
, 200_ by : ~_and ,
husband and wife.
Notary Public

County, Michigan
My Commission Expires:

This instrument drafted by
and after recording return fo:
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EXHIBIT D

PURCHASE MONEY NOTE
FOR VALUE RECEIVED, and
{the “Payors”) jointly and severally promise to pay fo the order of
and , husband and wife (the
“Payees”), the principal sum of
Dollars ($ ) in accordance with the terms set forth below.
The principal shall bear interest at a rate equal to percent { %) per

annum, and the Payors shall make monthly payments of principal and interest in the amount
of

$ on the day of each month commencing on
and on the day of each month thereafter until , when the
entire balance shal! be due and payable. All principal and accrued interest may be paid on
this Note at any time prior to maturity. After maturity, this Note shall bear interest at a rate
equal to the rate of _ percent ( %) per annum (but in no event in excess of the
maximum rate permitted by law).

Principal and interest shall be paid to Payees at
, or such other place as they may designate in

writing.

The note evidences the balance of the: purchcse price of certain property conveyed by
the Payees to the Payors of even date herewith and is secured by a Purchase Money
Mortgage on such property.

In the event the Payors become 15 days in default under this Note or the Mortgage, at
the election of the Payees and without notice to Payors, this Note shall mature and the Payees
may accelerate the entire indebtedness evidenced hereby.

Fach Payor severally waives demand, presentment, notice of dishonor and profest of
this Note and consents to any forbearance, extension or postponement of the terms of the
obligation represented hereby, to any substitution, exchange or release of any collateral
securing this Note, to the addition of any party hereto, and to the release or discharge, or
suspension of any rights and remedies against, any person who may be liable hereon. No
delay on the part of the Payees in the exercise of any right or remedy shall operate as a
waiver thereof, no single or partial exercise by the Payees of any right or remedy shall
preclude any other or further exercise thereof or the exercise of any other right or remedy,
and no waiver or indulgence by the Payees of any default shall be effective unless in writing
and signed by the Payees, nor shall a waiver on one occasion be construed as a bar fo or
waiver of any such right on any future occasion.
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In the event that the Payors default under the provisions of this Note and the Payees
hereof incur legal expense to enforce their rights upon such default, the Payors agree that the
Payees’ reasonable aftorneys’ fees shall be added to, and shall become « part of, the
principal debt owed by the Payors to the Payees hereof. The Payors acknowledge that such
attorneys’ fees are an obligation under this Note and not costs to be taxed or awarded in the
court of litigation.

- The Payors, after consulting or having had the opportunity to consult with counsel,
knowingly, voluntarily and intentionally waive any right to a trial by jury in any litigation based
upon or arising out of this Note or any related instrument or agreement or any of the
transactions confemplated by this Note or any course of conduct, dealing, statements,
whether oral or written, or action. The Payors shall not seek fo consolidate, by counterclaim
or otherwise, any such action in which a jury trial has been waived with any other action in
which a jury trial cannot be or has not been waived. These provisions shall not be deemed to
have been modified in any respect or relinquished by the Payees hereof except by a written
instrument signed by the Payees.

Executed and delivered as of the date written below.

Date:




EXHIBIT E
SAMPLE OPTION CLAUSE FOR INSERTION IN LEASE

Landlord hereby grants Tenant the option to purchase the Property (the
“Option fo Purchase”) for a total purchase price of
($ ) {the “Purchase Price”) by providing notice of the exercise of the Option to
Purchase during the term of this Lease (the “Option Period”). The ferms of the Option to
Purchase shall be as follows:

a. Within fourteen {14) days of the Commencement Date, Tenant shall
obtain a commitment for an owner's policy of title insurance with standard exceptions for the
amount of the Purchase Price. Upon receipt of the commitment, Tenant shall nofify Landlord
of any objections to the condition of the title, including any conditions reflected in the
commitment which render title unmarketable, within fourteen (14) days of receipt, and
thereafter, Landlord shall have thirty {30} days to cure any such defects. If Tenant’s objections
to the condition of the title are not fimely cured, Tenant may either: {i) terminate the Lease
and receive a refund of the Earnest Money; or (i) waive his objections. In the event the
Option to Purchase is exercised, Landlord shall provide, at its expense a policy of title
insurance in the amount of the Purchase Price pursuant fo the commitment approved by
Tenant pursuant to this Section. If Tenant exercises its Option to Purchase, any objection to
condition of title, including any conditions reflected in the commitment which may render fitle
unmarketable, shall be deemed waived by Tenant.

b. Tenant may exercise the Option by delivering to Landlord written notice
of its infent to exercise the Option fo Purchase during the term hereof.

c. Upon exercise of the Option to Purchase, Landlord and Tenant shall
close the transaction within days thereafter.
d. Upon closing of the sale of the Property, Landlord shall convey fee

simple fitle to Tenant by a warranty deed in recordable form.

e. Upon closing of the sale of the Property, Landlord shall pay all county
and state transfer taxes associated with the conveyance. Tenant shall pay the cost of
recording the warranty deed. Landlord and Tenant will share equally the fitle company’s
closing costs.

f. One hundred {100%) percent of the divisions available under Section
108 of the Land Division Act are to be transferred by Landlord to Tenant upon closing after
Tenant’s exercise of the Option to Purchase. Landlord makes no representations as to the
number of divisions available.

g. Tenant shall have no right to exercise its Option fo Purchase if it is in
default under the terms of this Lease during the period of time permitted for exercise of the
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Option fo Purchase until it cures any such default during the period for exercise of its Option
to Purchase.

h. Tenant shall not have the right to assign its interest in the Option to
Purchase without the Landlord’s prior written consent.

_ i. . Landlord agrees that af the request of Tenant, it shall execute a
Memorandum of Option Agreement which shall evidence Tenant’s Option to Purchase, which
shall be in recordable form and may be recorded by Tenant with the Register of Deeds for the
County of
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EXHIBIT F

MEMORANDUM OF OPTION AGREEMENT

THIS MEMORANDUM OF OPTION is made and entered into as of the day of
200, between , a Michigan

_ , whose address is
_ (“Optionor”), and
, a Michigan , the address of whichis___
(“Optionee”).

WITNESSETH:

For valuable consideration, Optionor has granted to Optionee an option,
commencing on the date hereof (the “Commencement Date”) and expiring on

(the “Expiration Date”), to purchase a certain parcel of land situated in the Township
of County, Michigan, more specifically described in
Exhibit'1 attached here’ro (the “Property”), pursuant to the terms of a certain option
agreement dated this date between the parties hereto {the “Option Agreement”).

This instrument is executed for the purpose of giving public record of the fact of the
execution of the Option Agreement and all the terms and conditions of the Option
Agreement are incorporated herein by reference, and any reference to the Option Agreement
may be made by referring to the Liber and Page in which this Memorandum of Option
Agreement is recorded in the office of the Register of Deeds of County,
Michigan.

IN WITNESS WHEREOF, the parties hereto have executed this Memorandum of
Option Agreement as of the day and year first above written.

OPTIONOR:

Its:
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STATE OF MICHIGAN )

)ss
COUNTY OF )
The foregoing instrument was acknowledged before me, a Notary Public, this
day of : 200__, by
-, the ' of
, a Michigan , on behalf of said

Notary Public
County, Ml
My Commission Expires:
Acting in County, Ml
OPTIONEE:
By:
Its:

STATE OF MICHIGAN )

)ss
COUNTY OF )
The foregoing instrument was acknowledged before me, a Notary Public, this
day of 200__, by
, the of
, a Michigan , on behalf of said

Notary Public

County, Ml
My Commission Expires:
Acting in County, Ml

Drafted by and when recorded return to:
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Exhibit A
to Memorandum of Option Agreement

LEGAL DESCRIPTION




