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DEPARTING ASSOCIATE BROKERS AND  

SALESPERSONS: THE ISSUES 

 
 

 Unfortunately, when associate brokers and salespersons decide to change their affiliation 

with brokers, the situation can become ripe for contention and controversy.  Part of the 

contention and controversy is a result of either a misunderstanding of the relationship between 

brokers, associate brokers and salespersons or a lack of preparation for a fairly common event, 

i.e., associate brokers or salespersons affiliating with a new broker.   

1. Who Owns What? 

A. Unless the Independent Contractor Agreement between the broker and the 

salesperson provides otherwise, listings and commissions are the property of the broker. 

B. There are no reported Michigan cases describing a departing salesperson’s 

entitlement to compensation for a pending sale or for a listing under any circumstances.   

C. Upon entering into the Independent Contractor Agreement, it is incumbent upon 

the broker and salesperson to decide their own fate (as opposed to a court deciding it) and 

providing contractually how these issues will be resolved upon the salesperson’s departure.  

The MAR form of Independent Contractor Agreement provides a template for resolving these 

issues.  Paragraph 12 of MAR’s Independent Contractor Agreement provides: 

In the event this Agreement is terminated for any reason, 
Salesperson shall immediately deliver all files to Broker, including 
active files. 
 

a. Pending Listings.  For listings procured by 
Salesperson which are pending at the time of termination 
(select/modify as appropriate): 

 
 Salesperson shall not be entitled to a commission on 

any sales which close after termination, unless this 

Agreement is terminated by Broker, in which case 
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Salesperson shall receive all commissions earned 

prior to termination which are actually received by 

Broker.  For purposes hereof, “earned” shall refer 

to transactions with a binding purchase agreement 

in place at the time of termination. 

  

 As to commissions actually received by Broker 

pursuant to binding purchase agreements in place 

prior to termination of this Agreement, Salesperson 

shall receive    percent of the commission to 

which he/she would have otherwise been entitled if 

the Agreement was still in place.  

  

 As to commissions actually received by Broker 

pursuant to purchase agreements signed after the 

termination of this Agreement, Salesperson shall 

receive   percent of the commission to which 

he/she would have otherwise been entitled if the 

Agreement was still in place.  Salesperson shall not 

be entitled to any compensation in connection with 

purchase agreements signed during extensions to 

any such listings or on any re-listings. 

  
b. Pending Cooperating Sales.  For cooperating sales 

procured by Salesperson which are pending at the time of 
termination (select/modify as appropriate): 

 
 Salesperson shall not be entitled to a commission on 

any sales which close after termination, unless this 

Agreement is terminated by Broker, in which case 

Salesperson shall receive all commissions earned 

prior to termination which are actually received by 

Broker.  For purposes hereof, “earned” shall refer 

to transactions with a binding purchase agreement 

in place at the time of termination. 

 

 As to commissions actually received by Broker 

pursuant to binding purchase agreements in place 

prior to termination of this Agreement, Salesperson 

shall be entitled to    percent of the 

commission to which he/she would have otherwise 

been entitled if the Agreement was still in place. 
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2. How Does a Departing Associate Broker or Salesperson Terminate and What Can 

They Do About Existing Listings? 

A. There is no statute or rule which governs how salespersons terminate their 

affiliation with a broker or vice versa.  The Independent Contractor Agreement between the 

broker and the salesperson should provide the procedure for termination of the Independent 

Contractor Agreement.  Paragraph 10 of  MAR’s form of Independent Contractor Agreement 

provides as follows: 

This contract and the association created hereby may be terminated 
by either party, with or without cause, at any time, upon   days 
notice given to the other.  The rights of the parties to any 
commission which accrued prior to notice of termination shall not 
be divested by the termination of this contract.  Broker and 
Salesperson agree that the notice provided under this paragraph 
constitutes reasonable notice to the Salesperson to derive the 
potential economic benefit to the Salesperson of any listings or 
customers solicited for the Broker. 
 

B. Departing associate brokers and salespersons are ethically prohibited from 

pursuing listings of the firm they are leaving.  Standard of Practice 16-20 of NAR’s Code of 

Ethics provides as follows: 

REALTORS®, prior to or after their relationship with their current 
firm is terminated, shall not induce clients of their current firm to 
cancel exclusive contractual agreements between the client and 
that firm. This does not preclude REALTORS® (principals) from 
establishing agreements with their associated licensees governing 
assignability of exclusive agreements.  

 
Obviously, if the terms of an Independent Contractor Agreement grants an associate broker or 

salesperson the right to solicit “their” clients prior to or after termination of an affiliation with 

their current broker, it would not be a violation of Standard of Practice 16-20.  The last sentence 

of the Standard of Practice specifically acknowledges that brokers, associate brokers and 

salespersons may agree contractually for the assignment of exclusive listing agreements. 
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C. Occasionally, there are “mass” transfers of listings from one firm to another firm 

which is many times required after one firm purchases the assets of the other brokerage firm.  

Since exclusive listing agreements are personal service contracts, in these instances sellers would 

need to at least acknowledge and approve of the assignment of their listing agreement to a new 

firm in order to ensure that the listing agreement remains enforceable against the seller at the 

time of closing on the sale of the seller’s property. 

3. Can the Departing Associate Broker or Salesperson be Stopped from “Damaging” 

the Business of Their Former Broker? 

A. Many brokers invest a lot of time and resources in either initially training new 

licensees to be competent salespersons or, alternatively, training experienced licensees in more 

advanced sales techniques and processes.  The brokers are understandably concerned when the 

product of their time and money ends up affiliated with a local competitor.  Some brokers have 

inquired as to whether they could address this problem by requiring associate brokers and 

salespersons to sign covenants not to compete. 

B. Until March 29, 1985, generally covenants not to compete in Michigan could only 

be enforced against persons who granted the covenant not to compete in the context of the sale of 

their business and so long as the covenant not to compete was reasonable in its scope and time.  

Although the enforceability of a covenant not to compete is based upon the specific facts of each 

case, it was generally assumed that a covenant not to compete that did not exceed three years and 

did not cover a geographic area larger than that covered by the former employer’s business 

would be deemed reasonable.  Prior to March 29, 1985, covenants not to compete, were not 

enforceable against individuals under any other circumstances. 
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C. The Michigan Antitrust Reform Act (MCL 445.771 et seq.) was amended in 1984 

to permit enforceable covenants not to compete between an employer and an employee.  

MCL 445.774a(1) provides as follows: 

An employer may obtain from an employee an agreement or 
covenant which protects an employer's reasonable competitive 
business interests and expressly prohibits an employee from 
engaging in employment or a line of business after termination of 
employment if the agreement or covenant is reasonable as to its 
duration, geographical area, and the type of employment or line of 
business. To the extent any such agreement or covenant is found to 
be unreasonable in any respect, a court may limit the agreement to 
render it reasonable in light of the circumstances in which it was 
made and specifically enforce the agreement as limited. 

 
(the “Statute”). 

 
D. A covenant not to compete may be invalid pursuant to the Statute if it is 

unreasonably broad.  Michigan courts are “circumspect” when considering non-compete clauses 

in employment contracts.  A Complete Home Care Agency, Inc v Gutierrez, docket 

number 246280, 2004 WL 1459450 (June 2004). 

E. A covenant not to compete is enforceable to “protect an employer’s reasonable 

competitive business interests.” 

F. A covenant not to compete is enforceable if it expressly prohibits an employee 

from engaging in employment or a line of business after termination of employment if the 

covenant is reasonable as to its duration, geographical area and the type of employment or line of 

business.  A 6-month duration for a covenant not to compete is generally deemed reasonable.  

A Complete Home Care Agency, supra.   

G. A covenant not to compete must be carefully crafted to make sure it actually 

permissibly limits competition.  A covenant not to disclose confidential information is not 
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construed as a covenant not to compete.  Your Home Town USA, Inc v Creative Graphics, Inc, 

docket number 273136, 2007 WL 778569 (March 2007). 

H. A covenant not to compete is enforceable if it protects an employer’s “reasonable 

business interests,” but is not enforceable if it is simply intended to prevent competition.  

Northern Michigan Title Co of Antrim-Charlevoix v Bartlett, docket number 248751, 

2005 WL 599867 (March 2005). 

I. There is no Michigan case in which a broker has attempted to enforce a covenant 

not to compete against a departing associate broker or salesperson.  Thus, it is not even clear that 

a court would find the Statute applicable to covenants not to compete between a broker and a 

salesperson, as the Statute contains no definition of the terms “employer” and “employee.”  

A departing associate broker or salesperson could argue that the Statute does not cover an 

independent contractor relationship and thus the covenant not to compete was unenforceable. 

J. Enforceability of a covenant not to compete turns very specifically on the facts of 

each case.  A case which arguably includes facts which could apply between a broker and a 

departing associate broker or salesperson is Northern Michigan Title Co of Antrim-Charlevoix v 

Bartlett.  A copy of this case is attached to this outline and will be explored in detail at the 

presentation. 

4. Will a Covenant Not to Compete in an Independent Contractor Agreement Prevent 

a Competing Broker from Affiliating with a Departing Associate Broker or 

Salesperson? 

A. It is fairly typical in cases where a former employer has sued a former employee 

for breaching a covenant not to compete to also sue the former employee’s new employer 

alleging that the new employer has engaged in tortious interference with a contract.   
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B. While courts have described the claims necessary to establish tortious interference 

with a contract in various ways, generally the former employer must prove that the interference 

by the new employer was improper.  The former employer shows the interference was proper by 

demonstrating that the new employer commenced an intentional act which lacked justification 

and purposely interfered with the former employer’s contractual rights or business relationship.  

“Improper interference” can be established by either demonstrating the intentional doing of an 

act wrongful per se (e.g., blackmailing the former employee to join the new employer), or the 

intentional doing of a lawful act with malice and unjustified in law for the purpose of invading 

the former employer’s contractual rights or business relationship. 

C. Actions by a new employer motivated by legitimate business reasons do not 

constitute improper motive or interference.  A Complete Home Care Agency, supra and 

BPS Clinical Labs v Blue Cross Blue Shield of Michigan (on remand) 217 Mich App 687, 699 

(1996). 

D. Typically, if a covenant not to compete is found to be unenforceable, the court 

will also find that there was no tortious interference with the contract, inasmuch as the breach 

portion of the contract (i.e., the covenant not to compete) was unenforceable. 

 



 
 



 

 



 



 



 



 

 


